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PREFACE

This volume of thdReports of the Public Service Commission of
the State of Missour¢ontains selected Reports and Orders issued by
this Commission during the period beginnidgnuary 12014through
December31, 2014. It is published pursuant to the provisions of
Section 386.170, et seq., Revised Statutes of Miss2Qi6.

The syllabor headnotes appended to the Reports and Orders
are not a part of the findings and conclusions of the Commission, but
are prepared for the purpose of facilitating reference to the opinions. In
preparing the various syllabi for a particular case an effa$ been
made to include therein every point taken by the Commission essential
to the decision.

TheDigest of Reportfound at the end of this volume has been
prepared to assist in the finding of cases. Each of the syllabi found at
the beginning of thecases has been catalogued under specific topics
which in turn have been classified under more general topics. Case
citations, including page numbers, follow each syllabi contained in the
Digest.
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REPORTS OF
THE PUBLIC SERVICE COMMISSION
OF THE
STATE OF MISSOURI

Il n the Matter of Doggwood Energy, LLCOs
Petition for Revision of Commission Rule ) File No. EX-2014-0205
4 CSR 240-3.105 )

Electric. 814. Rules and regulations. Petitioner filed a petition for rulemaking that proposed amendments to

the Commissionds regul ati on on taobtan arcerificaie ofecomeenignse afidor a p L
necessity. The Commission concluded that the proposed language did not comply with statutory requirements

and so rejected the proposed language. But the Commission also directed its staff to further investigate the

issues raised in the petition and draft proposed language to address those issues.

ORDER DENYING PETITION FOR REVISION OF
COMMISSION RULE 4 CSR 240-3.105

Issue Date: March 5, 2014 Effective Date: March 15, 2014

On January 8, 2014, Dogwood Energy, LLC filed a petition asking the Commission to
amend Commission rule 4 CSR 240-3.105 to clarify that electric utilities must obtain advance
approval from the Commission before acquiring electric plant built by others as a regulated
asset, before acquiring electric plant located in another state, and before undertaking major
renovation projects regarding i ts existing el ec
regulation would require electric utilities to fully consider alternatives for renovation or
construction of electric plant by means of competitive bidding. Dogwood proposed specific
language to amend the regulation as part of its petition.

After receiving Dogwoodébés petition, as requir:e¢
the Commission provided a copy of that petition to the Joint Committee on Administrative Rules
and to the Office of Admini stration. Before deci

Commission directed its Staff to investigate that petition and to file a recommendation. The
Commission also invited other interested stakeholders to offer their recommendations.

Staff filed its recommendation on February 14. Staff agrees with Dogwood that 4 CSR
240-3.105 should be amended to address legal issues that arose from decisions issued by the
Missouri Court of Appeals in 2005 and 2008.1 Staff asserts that such a rulemaking should
address issues such as:

(@) Whether separate certificates of convenience and necessity (CCNs) should be
required for each generating unit at a multi-unit site, in particular if there is a lapse
of more than two years between the end of construction of one unit and the
beginning of construction of the next unit;

(b) Whether separate CCNs should be required for substantial renovation or
refurbishment of an existing unit that changes the principal fuel used, increases
the capacity of the unit, extends the life of the unit, or appreciably changes the
emissions, noise level, or traffic from or at the plant;

1 StopAquila.Org v. Aquila, Inc., 180 S.W.3d 24 (Mo. App. W.D. 2005) and State ex rel. Cass County v. Public Service
C o mm,&59 S.W.3d 544 (Mo. App. W.D. 2008).
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(c)  Whether separate CCNs should be required for the construction of a generating
unit in a state other than Missouri that will be treated in rate base and operating
expense for the purpose of setting Missouri rates for Missouri native load; and

(d)  Whether separate CCNs should be required for acquiring electric plant built by
others in Missouri or another state to be treated in rate base and operating
expense for the purpose of setting Missouri rates for Missouri native load.

Whil e Dogwoodds petition raises thechefthermvised i ssue
regulatory language that Dogwood proposes. Nevertheless, Staff recommends that the
Commi ssi on use Dogwoodos petition as a vehicle
amended.

Kansas City Power & Light Company (KCP&L) and KCP&L Greater Missouri Operations
Company (GMO), Union Electric Company, d/b/a Ameren Missouri, and The Empire District

Electric Company also filed responses to Dogwoo
Missouri argue that the revised regulation proposed by Dogwood is unnecessary and beyond the

Commi ssionbds regulatory authority in that it woul
the management of the wutilities. They urge the Co

Ameren Missouri and Empire also responded t o Staffds recommenda
Commi ssion use Dogwooddés rulemaking petition as
regulation, even if the Commission does not adopt the specific regulatory language proposed by
Dogwood. Ameren Missouri and Empire suggest that if the Commission is inclined to consider
revising its regulation it should not start with the language proposed by Dogwood. Instead, they
urge the Commission to deny Dogwooddés petition a
case, through which all interested stakeholders would have an opportunity to provide input on an
appropriate rule revision.

Section 536.041, RSMo (Supp. 2012), allows any person to petition a state agency
requesting the adoption, amendment, or repeal of any rule. That section further requires the
agency to submit a written response to the rulemaking petition within sixty days of receipt of the
petition, indicating its determination of whether the proposed rule should be adopted. Similarly,
Commission Rule 4 CSR 240-2.180(3)(B) requires the Commission to respond to a petition for
rulemaking by either denying the petition in writing, stating the reasons for its decision, or initiate
a rulemaking in accordance with Chapter 536, RSMo. 4

Section 536.041 also requirestheagency to offer a concise sunm
Afindings with respect to the criteria set forth
Ssubsection 4 are designed to guide the agencyobs
review process required by that statute. As a result, those criteria do not precisely match the
review needed t o deter mine whet her Dogwoodos r
However, the gist of the criteria is to require the agency to consider whether the rule is properly
drafted to be consistent with the language and intent of the authorizing statute; whether the rule
imposes an unnecessary regulatory burden; and whether a less restrictive, more narrowly
tailored, or alternative rule could accomplish the same purpose.

The Commission finds that the specific regulatory language offered by Dogwood does not
me et the statutory <criteria. Staff and the el ect
rai se significant concerns adalo 13 t consistene twhthe the Do g wo
Commi ssionébés authority and whether the revised r
burden on the wutilities. For that reason, the Con
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Nevertheless, the Commission will undertake a review of its regulation as suggested by
Staff, and will seek input from all interested stakeholders before deciding whether to submit
revised language through the formal rulemaking process. In addition to the four issues identified
by Staff and set forth earlier in this order, the Commission will also review whether to require
competitive bidding for renovation or construction of electric plant. This list of issues should not
be considered to be exclusive. During the review process, Staff or any stakeholder may raise
any other issue they believe should be brought to
To facilitate Staffods efforts to draft an a
stakeholders an opportunity to offer their advice concerning that rule, the Commission will issue
a separate order to establish a working case to facilitate a series of workshops led by Staff and
to contain the informal comments that may result from that workshop process. A separate
working case is appropriate for that process to allow the informal comments presented in the
workshops regarding initial drafts of the rule to be kept separate from the comments on the
proposed rule that may be filed during any subsequent formal rulemaking process.
The Commission does not want the workshop process to unreasonably delay the
promulgation of a revised rule. Therefore, the Commission will direct its Staff to submit a revised
rule for the Commi ssionds consideration no | ater

THE COMMISSION ORDERS THAT:

1. Dogwood Energy LLCOGs rulemaking petitio
CSR 240-3.105 is denied.
2. The Commi ssionds Staff shall prepare a

Commission rule 4 CSR 240-3.105 no later than August 29, 2014.
3. As required by Section 536.041, RSMo, a copy of this order shall be provided to
the Joint Committee on Administrative Rules and to the Commissioner of Administration.
4. This order shall become effective on March 15, 2014.

R. Kenney, Chm., Stoll, W. Kenney,
and Hall, CC., concur.

Woodruff, Chief Regulatory Law Judge
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In the Matter of the Joint Application of Missouri-
American Water Company and Emerald Pointe Utility
Company for Missouri-American Water Company to
Acquire Certain Water and Sewer Assets of the
Emerald Pointe Utility Company in Connection
Therewith, Certain Other Related Transactions

File No. WO-2014-0113

In the Matter of the Joint Application of Missouri-
American Water Company and Emerald Pointe Utility
Company for Missouri-American Water Company to
Acquire Certain Water and Sewer Assets of the
Emerald Pointe Utility Company in Connection
Therewith, Certain Other Related Transactions

File No. SO-2014-0116

SEWER. §2. Certificate of convenience and necessity. The Commission granted an application to
transfer the assets of a water and sewer company to anof
certificate of convenience and necessity to the other company.

WATER. 82. Certificate of convenience and necessity. The Commission granted an application to
transfer the assets of a water and sewer company to anof
certificate of convenience and necessity to the other company.

CERTIFICATES. 835 Existing service and facilities, 845 Water, 847 Sewers, 853 Consolidation or
merger. The Commission granted an application to transfer the assets of a water and sewer company to
anot her company, and transferred the ot he ssitycothepthery 6
company

O
(2]
(9]

el

ORDER APPROVING TRANSFER OF ASSETS AND CERTIFICATE OF
CONVENIENCE AND NECESSITY AND GRANTING WAIVER

Issue Date: March 12, 2014 E ffective Date: March 22, 2014

On October 25, 2013, Missouri-American Water Company ( i MA Wand Emerald Pointe
Utility Company ( iEmer al d Pointeodo) filed a joint applicatio
sell substantially all its assets to MAWC. MAWC is a regulated water and sewer company providing
water service to approximately 454,000 customers and sewer service to approximately 4,000
customers in numerous cities and counties within Missouri. Emerald Pointe is a regulated water and
sewer company holding a certificate of convenience and necessity from the Commission and
providing service to approximately 380 customers in Taney County, Missouri.
The Commission issued notice and set a deadline for intervention requests, but no persons
requested to intervene in this proceeding. On January 2 4 , 2014, t h e Staif diledrits s si 0 n ¢
Recommendation and Memorandum to approve the transfer of assets, subject to certain conditions,
including the following:
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=

Emerald Pointe should be authorized to sell and transfer its water and sewer
utility assets to MAWC, and MAWC should be authorized to acquire Emerald
Poi nt e 0and seaer etility assets. The order should grant MAWC the
CCN presently held by Emerald Pointe to provide water and sewer service
within the authorized service areas. The transfer of the CCN shall be effective
concurrently with closing of the assets between MAWC and Emerald Pointe.

2. MAWC shall notify the Commission when it has closed on the Emerald Pointe
assets within five (5) business days after such closing has occurred. If closing
has not occurred within thirty (30) days after the effective date of an order
approving this Application, MAWC shall file a status report on the status of the
sale closing, and file a status report every thirty (30) days thereafter until the
closing has occurred.

3. MAWC is authorized to, upon closing, provide service on an interim basis
under the water and sewer tariffs currently on file and approved for Emerald
Pointe, until MAWC tariff sheets regarding rates, service areas, and adoption
notices, to be filed as ordered herein, become effective.

4.  MAWC shall file tariff sheets for its water tariff No. 13 that include rates, service
charges with modifications to rule number references, service area maps,
service area descriptions, and appropriate modifications to the index sheet.
Emerald P 0 i n éxistingswater tariff shall be canceled upon the effective date
of these tariff sheets.

5.  MAWC shall file a sewer tariff adoption notice sheet, along with a modified
index sheet to indicate the presence of the adoption notice sheet.

6. MAWC shall record a value in the amount stated in St affds
recommendation for the amount of the Emerald Pointe acquisition plant in
service, net of accumulated depreciation and CIAC, at December 31, 2013, as
descri bed wmembrandum ShdaMAWG shall not seek recovery of
any acquisition premium, related to this transaction, through rates.

7. MAWC shall adopt the Emerald Pointe depreciation schedule for water assets,
and apply MAWCGO6s exi st i nghedlle forseveer asdets presently
approved for MAWC, as shown in Attachments A and B to Staff ds
recommendation.

8. MAWC shall calculate and record depreciation expenses on a going forward
basis subsequent to the date of close, using the above- mentioned
depreciation schedules.

9. MAWC shall maintain utility plant records and customer account records, and keep
all books and records, including plant property records, in accordance with the
NARUC Uniform System of Accounts, asdescribedi n St af f 6s memor andum.

10. MAWC shall, after closing on the assets, distribute to former Emerald Pointe

customers an informational brochure detailing the rights and responsibilities of

the utility and its customers, which shall adhere to the provisions of Commission

Rule 4 CSR 240-13.040(3).
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11. MAWC shall provide adequate training to all customer service
representatives with respect to adopted Emerald Pointe rates and rules prior to
the Emerald Pointe customers receiving their first bills for service from MAWC.

12. MAWC shall provide to the Commissio n &MISU Staff a sample of forty- five (45)
billing statements of its first month bills that include copies of water and sewer
billings issued to the Emerald Pointe customers, in order to check for accuracy,
within ten (10) days after issuance of those bills.

13. MAWC shall include the former Emerald Pointe customers in its regular monthly
Call Center reporting to Staff.

14. MAWC shall provide to the Co mmi s sBEM8U Stadf, within thirty (30) days after
this order, a completed transition schedule for the actions necessary to
successfully transition former customers of Emerald Pointe into MAWC$
customer information system, and implementation dates for when bills will begin
to be issued to Emerald Pointe customers by MAWC.

15. MAWC shall provide to the Co mmi s sBEM8U Stadf, within sixty (60) days after
this order, a completed acquisition checklist.

16. The Co mmi s s orden séheuld make no finding that would preclude the
Commission from considering the ratemaking treatment to be afforded any
matters pertaining to the transfer of the CCN, including future expenditures by
MAWC, in any later proceeding.

On February 6, 2014, the Office of the Public Counsel fi | e d a response
Recommendation and Memorandum, indicating that it doesn ot oppose Staffds recorm
the Commission approve the joint application subject to the conditions described in St af f 6 s
Recommendation and Memorandum. In Staff& Response filed on February 24, 2014, Staff amended
its Recommendation and Memorandum (collectively, the i Aended Re ¢ o mme n d. d\b pastyh 0 )
opposed the conditions in St a Arhedided Recommendation, and MAWC affirmatively agreed to all
of St a fprbpdsed conditions. No party has requested an evidentiary hearing, and no law requires

one.* Therefore, this action is not a contested case  and the Commission need not separately state
its findings of fact.

The Commission has jurisdiction to approve a transfer of assets because fi [ n. ] owater
corporation or sewer corporation shall hereafter sell . . . its . . . works or system . . . without having

first secured from the commission an order authorizing it so to d 0% The Commission will only deny

the application if approval would be detrimental to the public interest.* The parties agree that the
public interest will suffer no detriment from the sale under the conditions set forth in the Staf f 6 s
Amended Recommendation. MAWC and Emerald Pointe are current on the submission of their
annual assessments and annual reports. There are also no current violations or issues with the
Department of Natural Resources that need immediate correction, and there are no deficiencies with
respect to the water or sewer system.

State ex rel. Rex Deffenderfer Ent., Inc. v. Public Serv. Commd, 776 S.W.2d 494, 496 (Mo. App., W.D.1989).
Section 536.010(4), RSMo Supp. 2012.

Section 393.190.1, RSMo 2000.

State ex rel. City of St. Louis v. Public Service Comma of Missouri, 73 S.W.2d 393, 400 (Mo. 1934).

A W N P
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Based on the verified filings, the Commission independently finds and concludes that the sale
and transfer of assets will cause no detriment to the public interest, if the sale and transfer occur under
the conditions in Sta f fAlnended Recommendation. Subject to such conditions, therefore, the
Commission will approve the application and incorporate the Amended Re ¢ 0 mme n d @rtms ot 6 s
this order. Pursuant to Section 393.320.6, RSMo Supp. 2012, and by agreement among the parties,
the Commission will consolidate Emerald P 0 i B twated and sewer systems into MA WG @xisting
Stonebridge service area for ratemaking purposes.

The Commission may grant a water or sewer corporation a certificate of
convenience and necessity to operate after determining that the construction and operation are either

fi N e c e orscanvepient for the public service.& The Commission articulated the specific criteria to
be used when evaluating applications for utility CCNs in the case In Re Intercon Gas, Inc., 30 Mo
P.S.C. (N.S.) 554, 561 (1991). The Intercon case combined the standards used in several similar
certificate cases, and set forth the following criteria: (1) there must be a need for the service; (2) the
applicant must be qualified to provide the proposed service; (3) the applicant must have the financial
ability to provide the service; (4) the applicant's proposal must be economically feasible; and (5) the

service must promote the public interest.’° The Commission finds that MAWC possesses adequate
technical, managerial, and financial capacity to operate the water and sewer systems currently
certificated for Emerald Pointe. The Commission concludes that the factors for granting a certificate of
convenience and necessity to MAWC have been satisfied and that it is in the public interest for MAWC
to provide water and sewer service to the customers currently being served by Emerald Pointe.
Consequently, based onthe Co mmi s siridependent and impartial review of the verified filings, the
Commission will grant MAWC the certificate of convenience and necessity presently held by Emerald
Pointe to provide water and sewer service within the authorized service areas.

The application also asked the Commission to waive the 60-day notice requirement under 4
CSR 240-4.020(2), if necessary. The applicants explain that such waiver may not be necessary since
matters of this type rarely become contested cases. However, the applicants assert that good
cause exists in this case for granting such waiver because the application was filed as soon as
possible due to the nature of this particular transaction. In addition, the applicants state that no
purpose would be served to require the applicants to wait sixty days after their agreement to file the
application with the Commission. The Commission finds that good cause exists to waive the notice
requirement and a waiver of 4 CSR 240-4.020(2) will be granted.

5 Section 393.170.3, RSMo 2000.

® The factors have also been referred to as the fiTartan Factor sodthe fi drtan Energy Criteria.0 See Report and Order, In re
Application of Tartan Energy Company, L.C., d/b/a Southern Missouri Gas Company , for a

Certificate of Convenience and Necessity, Case No. GA-94-127, 3 Mo. P.S.C. 3d 173 (September 16, 1994),

1994 WL 762882, *3 (Mo. P.S.C.).
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THE COMMISSION ORDERS THAT:

1. A waiver of the notice requirement under Commission Rule 4 CSR240-4.020(2) is
granted.

2. The joint application for the sale and transfer of assets filed by Missouri-
American Water Company and Emerald Pointe Utility Company is approved, subject to the conditions
and requirementscont ai ned i n St af fnil MemRarmdumasamahdet by StaffGa
Response, including those conditions described in the body of this order.

3. Emerald Pointe Utility Company is authorized to sell and Missouri-American Water
Company is authorized to acquire the assets identified in the joint application.

4. Missouri-American Water Company is granted the certificate of convenience and necessity
presently held by Emerald Pointe Utility Company to provide water and sewer service within the
authorized service areas, effective upon the closing of the sale and transfer of assets transaction
between Missouri-American Water Company and Emerald Pointe Utility Company.

5. Emerald Pointe Utility Company 6 s wat er sgsterds slsab beeconsolidated into
Missouri-American Water C o mp a rexisting Stonebridge service area for ratemaking purposes.

6. Missouri-American Water Company and Emerald Pointe Utility Company are
authorized to enter into, execute and perform and to take any and all other actions which may be
reasonably necessary and incidental to the performance of the acquisition.

7. Nothing in this order constitutes a finding that would preclude the Commission from
considering the ratemaking treatment to be afforded any matters, including future expenditures by
Missouri-American Water Company, in any later proceeding.

8. This order shall become effective on March 22, 2014.

9. This file shall be closed on March 23, 2014.

R. Kenney, Chm., Stoll, W. Kenney, and Hall, CC., concur.

Bushmann, Regulatory Law Judge
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In the Matter of the Application of Lincoln )
County Sewer & Water, LLC for Approval of a ) File No, SR-2013-0321

Rate Increase )

SEWER. 813. Additions and betterments. The Commi ssi on excluded from a wat
the cost of equipment to serve customers in excess of the number it had.

WATER. 815. Additions and betterments. The Commi ssi on excluded from a wat
the cost of equipment to serve customers in excess of the number it had.

SEWER. 816. Costs and expenses. The Commission included in a water company rate base the
company®6s cost s dresrvehelenmileagyg, eedephena bnd internet service, sludge hauling,
environmental management and testing, office supplies and postage for an environmental consumer

confidence report, late fees.

SEWER. 818. Depreciation. The Commission included in a water company rate base a depreciation rate and

amount that included the removal of a damaged pump not yet accounted for.

WATER. 818. Costs and expenses. The Commission included in a water company rate base the
companyos costs f or ehielenmileagy, eedephena bral rintemet ,serviee, sludge hauling,
environmental management and testing, office supplies and postage for an environmental consumer

confidence report, late fees.

WATER. 820. Depreciation. The Commission included in a water company rate base a depreciation rate and

amount that included the removal of a damaged pump not yet accounted for.

SEWER. 821. Accounting. The Commission follows its own regulation, which requires a public utility to

record its expenses and revenues in accordance with the Uniform System of Accounts.

WATER. 823. Accounting. The Commission follows its own regulation, which requires a public utility to

record its expenses and revenues in accordance with the Uniform System of Accounts.

REPORT AND ORDER
Issue Date: April 2, 2014 Effective Date: May 2, 2014

Appearances

Dean L. Cooper and James D. Burlison for Lincoln County Sewer & Water, LLC.
Christina L. Baker for the Office of the Public Counsel.

Kevin A. Thompson and Amy E. Moore for the Staff of the Missouri Public Service
Commission.

JUDGE: Kennard Jones, Senior Regulatory Law Judge

Background:

Although formally beginning on December 4, 2012, with Lincoln County Sewer and Water, LLC
(LCSW) filing this rate increase request, this matter actually began on February 10, 2011, with the
Staff of the Commission filing a complaintl against Dennis Kallash, Toni Kallash, Bennington
Inc. and Bennington Water, Inc. In that case, Staff complained that respondents were providing
sewer and water service to the public without a Certificate of Convenience and Necessity.

! File No. WC-2011-0253 and SC-2011-0254.
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Toward resolution of the complaint case, LCSW was formed on May 9, 2011, by James
Burlison.”>  On July 19, 2011, LCSW filed applications with the Commission for certificates to
provide water and sewer service in the Bennington and Rockport subdivisions of Lincoln County, and to
assume the assets of Bennington Inc. and Bennington Water, Inc.® The certificate cases were
resolved through a Stipulation and Agreement.4

At the time, the company provided water service at a flat rate because there were no meters

installed. In anticipation of meters being installed over time, the parties agreed to the following
metered and unmetered rates:

Bennington Water: unmetered flat rate: $26.72/month metered
customer charge: $15.10/month metered
commodity charge: $3.45/1000 gallons

Bennington Sewer: flat rate $39.39/month

Rockport Water: unmetered flat rate: $39.80/month metered
customer charge: $13.91/month metered
commodity charge: $5.57/1000 gallons

Rockport Sewer: flat rate $34.07/month

The Commission issued an order approving the agreement on June 27, 2012,° and approved
the tariff sheets reflecting the above rates on July 16, 2012.°

The Rate Increase Request

With its certificates in place and metered and unmetered rates approved by the Commission,
LCSW filed a request to increase its rates. In addition to increases in maintenance and operation,
the company pointed out that the rate increase request was primarily driven by the installations of
new, automated meters and the associated costs.

Upon request of the Office of the Public Counsel, the Commission held a local public hearing on
August 20, 2013. Eight people testified. Customers expressed concerns regarding: the necessity
of automated meters given the number of customers served; problems with being on fixed incomes
and having to pay more f or ivabiiteto showacodls, thattjustidy highermp any 6
rates.” In addition to the issues surrounding the installation of automated meters, the parties
disagreed on a number of issues. Those issues are discussed separately, below.

2 See Articles of Organization and Certificate of Organization of Lincoln County Sewer and Water, LLC; Secretary of
St a tweldite. James Burlison is an attorney who has entered his appearance in this matter on behalf of Lincoln County
Sewer and Water.

3 File Nos. WA-2012-0018 and SA-2012-0019.
4 File No. WA-2012-0018, EFIS Item No. 39.

S File No. WA-2012-0018, Order Approving Unanimous Stipulation and Agreement, Approving Transfer of Assets and
Granting Certificates of Convenience and Necessity; EFIS Item No. 42.

6 File No. WA-2012-0018, Order Approving Tariff Filings in Compliance with Commission Order; EFIS Item No. 49.
7 Local Public Hearing transcript, EFIS Item No. 18.
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The Commission held an evidentiary hearing on November 5, 2013. The parties filed post
hearing briefs and the Commission makes the following finding and conclusions.

Conclusions of Law i Jurisdiction

1. LCSW is a public utility as defined in Section 386.020(43), RSMo. It is also a sewer
corporation as defined in Section 386.020(49). RSMo and a water corporation as defined in Section
386.020(59), RSMo. As suc h LCSW is subject to the Commi s
and 393, RSMo.

2. Under Section 393.140(11), RSMo, the Commission has the authority to regulate
the rates LCSW may charge its customers for sewer and water service.

Conclusions of Law i Determination of Just and Reasonable Rates

1. In determining the rates LCSW may charge its customers, the Commission is required to
determine that the rates are just and reasonable.® Lincoln County has the burden of showing its
proposed rates are just and reasonable.’

2. In determining whether the proposed rates are just and reasonable, the Commission
must balance the interests of the investor and the consumer.’® In further defining its vision of just
and reasonable rates, the United States Supreme Court has held that:

Rates which are not sufficient to yield a reasonable return on the value of the property
used at the time it is being used to render the services are unjust, unreasonable and
confiscatory, and their enforcement deprives the public utility company of its property

in violation of the Fourteenth Amendment.**

Later, the Court states that:

S

60 [ R] e g doésadt insoire that the business shall producenetr e ve nuesuchd Bu't

considerations aside, the investor interest has a legitimate concern with the financial
integrity of the company whose rates are being regulated. From the investor or
company point of view it is important that there be enough revenue not only for
operating expenses but also for the capital costs of the business. These include
service on the debt and dividends on the stock. By that standard the return to the
equity owner should be commensurate with returns on investments in other
enterprises having corresponding risks. That return, moreover, should be sufficient
to assure confidence in the financial integrity of the enterprise, so as to maintain its

credit and to attract capital.12

8 Section 393.150.2, RSMo.
9 Section 393.150.2, RSMo.
19 Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591, 603 (1944).

1 Bluefield Water Wokrs $ Improvement Co. v. Public Service Commission of the State of West Virginia, 262 U.S. 679,
690 (1923).
12 Federal Power Commission v. Hope Natural Gas Co., 320, U.S. 591, 603 (1944).

’

N



LINCOLN COUNTY WATER & SEWER, LLC
24 Mo. P.S.C. 3d 12

3. In undertaking the balance required by the Constitution, the Commission is not bound to
apply any particular formula or combination of formulas. Instead, the Supreme Court has said:
Agencies to whom this legislative power has been delegated are free, within the ambit
of their statutory authority, to make the pragmatic adjustments which may be called
for particular circumstances.™
4. Finally, quoting the United States Supreme Courtin Hope, the Missouri Court of
Appeals stated that:
[T]he Commission [is] not bound to the use of any single formula or combination of
formulae in determining rates. Its rate-making function, moreover, involves the
maki ngr aagdmad i ¢ adj ust ment s. GstandardUafl d p tesdtt he st at u
reasonabl ed it is the r employedwhichasecontiodimy, It not t he n

is not theory but the impact of the rate order which counts.**

RATE CASE ISSUES

What is the appropriate amount, if any, to include in rates for the

purchase. installation. and operation and maintenance of the companv®
m m [s?

Whether the cost of the automated meter reading system (AMR) should be passed on through
rates is the primary issue in this rate case. Staff and the company agree that the cost of the meters
should be included in rates. OPC posits that the purchase of automated meters is not warranted given
the small number of customers the company serves.

Findings of Fact

1. LCSW provides water and sewer services to 122 customers in Lincoln County,
Missouri.™®
2. LCSW, the Staff of the Commission and the Office of the Public Counsel entered
into an agreement settinéGthe companydés current rat
3. The agreement required LCSW to install a minimum of 6 water meters per year in the
Rockport subdivision and 5 meters per year in the Bennington subdivision.*’
4, At the time of entering into the agreement that disposed of the certificate case, Mr.

Kallash made Staff aware that it was his intention to install all of the meters at one time.*®

13 Federal Power Commission v. Natural Gas Pipeline Co. 315 U.S. 575, 586 (1942).

14 State ex rel. Associated Natural Gas Co. V. Pub. Serv. Comma, 706 S.W. 2d 870, 8673 (Mo. App. E.D. 1985).
15 Transcript; page 102, lines 3-5.

'® File No. WA-2012-0018, EFIS item no. 39.

" File No. WA-2012-0018, Unanimous Stipulation and Agreement (EFIS item no. 39), paragraph 16.

18 Transcript; page 90, line 13 to page 91, line 14.
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5. Standard meters were not expressly contemplated in the context of the
agreement.™®

6. Mr. Kallash believed that he would only be allowed to recover $1.50 in rates for meter
reading of each house per month.?°

7. Mr. Kallash obtained a bid of $2.75 per meter read per month.*

8. Mr. Kallash believed that he would have lost money while recovering
$1.50/home/month for meter reading.22

9. Through discussions during the certificate case, concerns were brought up about

customer water usage; e.g. outside water connections being left on.*

10. Mr. Kallash has observed excessive water usage, with water running down the street
and has found it necessary to shut off hydrants.24

11. With customers presumably over-using and wasting water, Mr. Kallash installed all of
the meters at once in order to be able to determine what the usage was, prior to being regulated, in

order to avoid wasting water.?

12. Mr. Kallash secured a loan from the bank to install all of the meters at once.?®

13. Both the company and Staff agreed that installation of all of the meters was a good
idea.?’

14. The cost of manual read meters, including installation, is $35,800.28

15. The cost of the automated meters is $32,867.29

16. The cost of installation for the automated meters is $32,698.30

17. The cost of the meter-reading device is $9,438 and the training regarding the use of the
device is $1,500.%

18. A benefit of the automated meters is the capability to record water usage on a daily or
hourly basis and can be helpful for Staff when investigating complaints.32

19. Another benefit of the automated meters is that they allow the operator to retrieve
information on usage and leaks over periods of time spanning from one to several days to a whole
billing period.>®

20. The metered water rate approved by the Commission in the certificate cases was

based on estimated amounts for standards meters, installations, and expenses related to hiring a meter
34
reader.

19 Transcript; page 92, lines 14-22.

20 Transcript; page 95, lines 16-18.

2 Transcript; page 77, lines 3-17; Transcript; pages 123, and 128-129.
22 Transcript; page 95, lines 19-24.

s Transcript; page 93, line 7 to page 95, line 9.

2 Transcript; page 93, lines 5-13.

s Transcript; page 93, lines 5-23.

% Transcript; page 95, lines 11-16.

2 Transcript; page 93, line 7 to page 95, line 9.

2 Addo Surrebuttal (OPC 3), page 3, line 16.

2 jJohansen Direct (LCSW 1), page 4, line 5.

% Johansen Direct (LCSW 1), page 4, line 6;

31 Johansen Direct (LCSW 1), page 6, lines 2-3.

32 Transcript; page 128, line 12 to page 129, line 24.
3 Transcript; pages 123, and 128-129.

34 Addo Rebuttal (OPC 2) page 12, lines 15-18.
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21. The total amount for AMR costs that Staff has included in its revised accounting

schedules for the AMR system is $46,141 for Bennington and $25,515 for Rockport.35
22. There are several regulated water companies in Missouri using meters read by radio

signal.36 Specifically, Lake Region has 646 customers with 95% radio-read meters. Liberty-
Algonquin, Noel, KMB has 2,112 customers with remote, touch and radio- read meters but plans to
upgrade to all radio-read. Ozark Shores has 1,856 customers with 95% radio-read meters. Raytown
has 6,508 customers with both manual and radio- read meters. Roy-L Utilities, serving 62
customers, uses manually-read meters and has purchased, but not installed, radio-read meters.
Finally, Missouri-American, serving 450,000 customers uses touch and radio-read meters. Missouri-
American has, like Roy-L, purchased radio-read meters but has yet to install them.

Conclusions of Law

1. The Conclusions of Law set out above are controlling for this discussion.

2. The Commission must insure just and reasonable rates. To determine whether the rates
were just and reasonable, we must consider whether the order could reasonably be expected to
maintain financial integrity, attract necessary capital, fairly compensate investors for the risk they
assume, and protect relevant public interest.®’

Discussion

A central question in resolving this issue is whether Lincoln County acted reasonably in
purchasing radio read meters. The Office of the Public Counsel rests its opposition to the purchase of
the meters on the fact that the company serves only 122 customers and that no other company in
Missouri, this size, has invested in automated meters, which cost about twice as much as manually-
read meters. Public Counsel goes on to state that those few customers should not have to bear the
cost of such an extravagant purchase.

However, reasonableness transcends the number of customers served. At the time of
purchase, the company was under the impression that the Commission would allow recovery of only
$1.50 per meter, per month, for the cost of meter reading. The only bid the company obtained was for
$2.75 per meter, per month. The company reasoned that if it was necessary for someone to manually
read the meters each month, it would take a loss of $1.25 per meter, per month.

Additionally, water consumption/waste was an issue about which the company and the Staff of
the Commission discussed. The company had concerns about customers wasting water by
leaving outside hoses running so long that water ran down the street. Automated meters will allow the
company to monitor usage much closer than will standard meters and will therefore afford the
company an opportunity to address wasteful consumption.

The Commission cannot ignore that the company secured a bank loan in order to purchase
the automated meters. Irreparable economic harm to the company could result if the Commission

denies rate recovery of this investment.*®

35 Addo Surrebuttal, (OPC 3) page 3, lines 1-5.

36 Late-Filed Commission Exhibit No. 1.

37 State ex re. Union Electric Co. v. Public Service Comm. 765 SW2d 618, 625 (Mo. App. E. D. 1988).
8 Transcript; page 177, lines 4-9.



LINCOLN COUNTY WATER & SEWER, LLC
24 Mo. P.S.C. 3d 15

It is helpful to compare standard and automated meters through a 10-year payoff analysis:
The total cost of automated meters (meters, installation, meter-reading device and training) is about
$76,503. This figure divided by 10 years is $7,650.30. This per-year cost can then be divided by
the number of customers (122), which equals $62.71. This figure divided by 12 months equals $5.23
per month, per customer for automated meters over a 10-year period.

The cost of standard meters is $35,800. This divided by 10 years is $3,580 per year. This
per-year cost can then be divided by the number of customers to equal $29.34; which, divided by 12 is
$2.45 per month, per customer. However, if the cost of standard meters, rather than automated
meters, is allowed in rates, then the Commission must also allow the cost of meter reading. With the
companyo6s bid of $2.75 per meter, per mont$2;added t
This is only $0.03 less than the alternative automated meter. If Staff and O P C ofigure of
$1.50/meter/month is used, the result is $1.28 less than the use of automated meters.

The benefits of automated meters, the financial risk taken by the company and the apparent
reasonableness of Mr. K a | | alscisiéngo purchase automated meters in order to avoid a monthly
loss on meter reading, outweigh the financial burden on each customer. Also, under the above analysis,
had Mr. Kallash purchased standard meters, meter-reading costs would continue beyond 10 years.
Thus, in the long run, the company will save on meter reading.

And, finally, although only a few companies in Missouri use automated meters, the technology
is beneficial and inevitable. Were the Commission to base its decision on this fact, no small
companies would ever advance technologically through the use of automated meter.

The amount to be included in rates, with regard to the automated meters, installation,
equipment and training is $76,503.

What is the appropriate amount to include in rates for the company® billing

program?
LCSW has purchased a billing program, which complements the automated meters. OPC would

have the Commission disallow this cost. LCSW and Staff opine otherwise.

Findings of Fact

23. The company is currently producing bills through its billing program.39

24, The billing program has features connected to billing that operate separately from the
remote read meters.*°

25. The billing program that facilitates use of the AMR was not taken into account when the
parties agreed on the rates during the certificate case.”

26. The billing program is not needed just because the company installed remote- read

meters, but is used to create the c 0 mp a mgnthly bills, track customer payments, track the status
of customer accounts, create late notices, calculate late fees, create disconnect and reconnect

orders and create disconnect letters.*?

3 Transcript; page 148, lines 13-18.

40 Transcript; page 148, lines 19-22.

4 Transcript; page 150, lines 3-6.

42 Johansen Direct (LCSW 1), page 7, lines 2-8.
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27. The billing program is used for customer contact information, account history, water
usage history, service location and meter information.*®

28. The cost of the billing program is $3,745.4

29. Inclusion of the billing program will require 12 fewer hours per month for payroll
expense of office personnel.*®

Conclusion of Law
1. The Conclusions of Law set out above are controlling for this discussion.

Discussion

Although the billing program operates separately from the automated meters, the automated
meters will be largely ineffective without the billing program. Having decided that the company will be
allowed to include the costs of automated in rates, it is reasonable that the cost associated with the
billing program also be included.

What is the appropriate beginning balance for the company& rate base?
Although rate base was agreed upon during the certificate cases, the company suggests that

there items that should have been included that were not.

Findings of Fact
30.  The amount of rate base agreed to in the Stipulation and Agreement from the certificate

case is $245,957.46
31. The company proposes that all costs were not included i for example: engineering
fees, the structures that house the wells and/or storage tanks and the base rock and concrete pads

for the water storage tanks.*’
32. The company argued that the value of the items that should be included range

from $75,000 to $100,000.*®
33. These additional items that the company proposes should now be added to rate base

existed at the time the parties entered into the Stipulation and Agreement.*°

Conclusion of Law
1. The Conclusions of Law set out above are controlling for this discussion.

“3 Johansen Direct (LCSW 1), page 7, lines 6-8.

44 Johansen Direct (LCSW 1), page 7, line 12.

%5 Johansen Direct (LCSW 1), page 7, lines 20-22.

48 Case No. WA-2012-0018, Unanimous Stipulation and Agreement, paragraph 8, EFIS Item No. 39.
47 Johansen Direct (LCSW 1), page 14, lines 16-21.

48 Transcript; page 160, lines 17-23.

49 Transcript; page 155, line 257 page 156, line 25.
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Discussion

The company has not shown that the agreed-upon rate base should be changed. The
company argues that certain items were not included when the parties agreed to rate base in the
certificate case. However, those items existed at the time of the Agreement. For the Commission to
now undermine the Agreement without any change in circumstance is unreasonable. Further, the
Cc 0 mp a pogitios is supported by examples of items and a guess as to the value of those items, with
a $25,000 range. The range alone is 10% of the agreed-upon rate base. As a default, the company
suggests that the Commission direct the parties to reevaluate rate base. This suggests that there is
insufficient evidence to determine rate base. This being so, the company has not carried its burden in
this regard.

The rate base, as agreed upon by the parties, shall remain $245,957.

What should the adjustment be to rate base for excess capacity in the
company® Rockport facilities?

LCSW has built facilities that are capable of serving more than the number of customers in
the subdivision. The question is whether current customers should have to pay for facilities that
include capacity that may not be useful to them.

Findings of Fact

34. The Rockport water and sewer facilities were built to serve the overall development,
which is not yet fully populated.50

35. The Rockport subdivision has 210 lots, with additional undeveloped land within the
requested service area.>

36. There are 72 homes in the Rockport subdivision.>?

37. A capacity adjustment reduces, or disallows, part of the capital investment of one or
more plant items from the rate calculation, usually because there is substantially more plant capacity
and correspondingly more investment than what is reasonably needed to provide service to current

ratepayers.>

38. Specifically, there are three items in the Rockport development that all parties agree
have excess capacity; the water storage tank, the submersible well pump and the sewage treatment
fa(:ility.54

39. Through the Department of Natural Resources (DNR), the company is permitted to
serve 210 customers with the water storage tank.>
40. The average customer/home uses 180 gallons of water per day.56

* Johansen Direct (LSCW 1), page 12, lines 16-17.
51 Merciel Rebuttal (Staff 4), page 5, lines 14-16.

2 Transcript; page 336, lines 13-14.

%3 Merciel Rebuttal (Staff 4), page 2, lines 20-23.

>4 Merciel Rebuttal (Staff 4), page 5, lines 6-10.

%5 Johansen Direct (LCSW 1), page 13, lines 3-5.
%8 Merciel Rebuttal (Staff 4), page 15, lines 16-18.
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41. The water storage tank has a capacity of 44,000 gallons and can serve 244
customers per day.57

42. Based on current usage, the c o0 mp a mRgcRpsrt facility has capacity that exceeds
existing customer | evels an®dd the levels in the

43. Based on the DNR permit and the number of customers in the development, the
companyés adjustment is 65.71% or 72/ 210.

44, Based on a capacity 44,000 gallons, with a current level of 72 customers each using

180 gallons per day, or a total of 12,960 gallons/day, Staffds suggested disal

29.4% (12,960/44,000) of the capacity is being used.>

45, Staff observed the well pump capacity of 420 gallons per minute with a desired
maximum run time of 14 hours per day.60

46. Under the ¢ 0 mp a mnal@sss, 72 customers currently use 34.29% of the capacity

and the adjustment should be 65.71%.%*
47. Under St & fahafysis, current customers use 12.24% of the capacity and the

disallowance should be 87%.52

48. The submersible well pump has a capacity of 352,800 gallons per day.63
49, Staff assumed a peak usage of 600 gallons per customer, resulting in a daily usage of

43,200 gallons for the 72 existing customers.®

50. Based on a capacity of 352,800 gallons per day and St & fishge estimate of 43,200,
12.2% of the pump is being used by existing customers.

51. According to DNR standards, a 210-lot subdivision must be served by a sewage
treatment plant that is designed handle 78,000 gallons per day.65

52. The flow level for the sewage treatment facility at the time of the certificate case was

14,999 gallons per day.66

53. Staff& disallowance is based on the current flow of 14,999 gallons and D N R fermitted
capacity of 78,000 gallons per day, resulting in a usage of 19.2% or an 80.8% disallowance.

54, There has been an increase in customers and, in consideration thereof, Staff has

applied a 77% disallowance.®’
55. The company has built excess capacity and has the opportunity to grow into it,

5" Merciel Rebuttal (Staff 4), page 18, lines 22-23.

8 Transcript; page 336, lines 13-25.

%9 Merciel Rebuttal (Staff 4), page 7, lines 3-7.

€0 Merciel Rebuttal (Staff 4), page 7, line 22-23.

61 72/210 (current number of customer/number of customer permitted to be served by DNR).
62 43,200 gallons/352,800 gallons (estimated customer usage/actual usage capacity).
83 Merciel Rebuttal (Staff 4), page 8, lines 1-2.

%4 Merciel Rebuttal (Staff 4), page 8, lines 2-5.

& Transcript; page 342, lines 2-4.

% Merciel Rebuttal (Staff 4) page 9, lines 8-11.

57 Merciel Rebuttal (Staff 4) page 9, lines 2-5.

&8 Transcript; page 350, lines 2-4.
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Conclusions of Law

1. The Conclusions of Law set out above are controlling for this discussion.

2. The Commission must insure just and reasonable rates. To determine whether the

rates were just and reasonable, we must consider whether the order could reasonably be expected
to maintain financial integrity, attract necessary capital, fairly compensate investors for the risk they

assume, and protect relevant public interest.®®

Discussion

As accurately pointed out by Staff,”” this issue is purely one of balancing the interests of the
ratepayer vis-a-vis the company. Under St a fviewj she company will lose that portion of its
investme n t attri but e dvantep butSat laadge fpdition ofl this lask tao be recovered as
more lots are sold.

St a fpdsifom is based on the actual capacity of the facilties. Thec ompany 6 s
based on DNR allowing the company, given its facilities, to serve a certain nhumber of customers.
No party disagrees with the actual capacities that Staff offers.

Given these capacities, it is clear that D N R armit is its statement that these facilities will
serve 210 customers. This does not forego a conclusion that the facilities can serve more than 210
customers. For instance, given the capacity of the storage tank, 244 customers can be served.

D N R ¢oermit does not speak to maximum capacity but only to the number of customers the
company requests to serve and therefore has no bearing on the issue of a capacity adjustment. The
actual capacity of the facilities is, however, directly relevant. It is the company that chose the
equipment. D N R @eguirement is only that the equipment be able to serve the number of customers
planned for the subdivision.

The excess capacity shall be calcul ated co

f70

Should the capacity adjustment to rate base be recorded as plant held for
future use?

This question has to do with how to treat the adjustments discussed above. It is purely a
guestion of accounting and what the Commis s i aute$rsquire. Findings of fact are unnecessary.

Conclusions of Law
1. TheCommi s 55|fLiIee7hréquire the use of the Uniform System of Accounts.

positi

ns

St e

2. The Uniform System of Accounts exclude from Property Held for Future Use, i mat er i al s

and supplies, meters held in reserve, or normal spare capacity of plant in service. . . . 6

%9 State ex re. Union Electric Co. v. Public Service Comm. 765 SW2d 618, 625 (Mo. App. E. D. 1988).
NSt a postdearing brief, page 20.

™ 4 CSR 240-50.030 and 4 CSR 240-61.020.

= Ferguson Rebuttal (Staff 3), Schedule LMF-2.
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Discussion
This is a question of law. The Commission need not make any findings of fact to resolve this
issue. In its brief, the company posits that the Commission need not follow the Uniform System of

Accounts.”®  The statute’ the company references may give the Commission the authority to
determine how accounts are kept. However, through its rule, the Commission must require that
accounts be kept in a manner that is consistent with the Uniform System of Accounts. Because it is
noted in the Uniform System of Accounts that excess capacity not be kept in the account title
AProperty Held for Future Useo, then capacity
for Future Use.

What is th ropriat reciation rate for th mpanva

submersible pumping equipment account on the Bennington
system?

This issue has to do with the difference b et ween St aff and ORvaulds

depreciate items individually. Staff includes similar items in an account, then depreciates the
account.

Findings of Fact
56.  The plant account 325.1 for LCSW includes the pumping equipment at both Bennington
and Rockport and is comprised of the piping through to the distribution system, valves, flow

measurement, pressure transmission or pressure transmitter and associated electrical systems.75

57. Staff does not look at individual pieces within an account. Rather, Staff looks at the
dollars of the account.”®

58. The depreciation expense is intended to reflect the average annual consumption of all
the dollars in the account.”’

59.  Because there is a lack of sufficient recorded data to support a depreciation study, Staff
has depreciation rate schedules that are recommended for water and sewer companies by the

Uniform System of Accounts.”®

60. Within the pumping equipment account is a pump for the Bennington system.79
61. The Bennington pump has exceeded the life span of the account.®°

62. The current rate of depreciation on this account is 10%.8!

63. To account for the Bennington pump, Staff is recommending a decrease to a 6.6%

depreciation rate for the pumping equipment account for Lincoln County Water.2?

3 See Lincoln County Sewer & Water, L L CBrisf, page 37.

™ Section 393.140(8) RSMo.

S Transcript; page 228, lines 3-13

& Transcript; page 229, lines 7-9.

. Transcript; page 235.

. Transcript; page 230, line 257 page 231, line 3; Rice Surrebuttal (Staff 9), pages 3-4.
& Transcript; page 228, lines 19-22.

8 Transcript; page 232, lines 4-21.

81 Rice Surrebuttal (Staff 9), lines 4-5.

82 Transcript; page 231, lines 22-24.
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Conclusion of Law
1. The Conclusions of Law set out above are controlling for this discussion.

Discussion

Both the company and Staff agree on this issue. Public C o u n s pmditibnshinges on the legal
argument that itis the ¢ o0 mp a buydénsto show that depreciation should be included in rates. Public
Counsel is correct that in the absence of any evidence, the company does not prevail on the issue
because it has the burden of proof.

The standard of proof in Commission cases is a preponderance of the evidence. The
Commission considers all evidence presented by the parties.

The Commission has before it evidence concerning depreciation. This evidence was presented
by the Staff of the Commission. UnderPubl i ¢ Counsel 6s r e a smashignaragthis
evidence because it is the company, not Staff, who has the burden of proof. The party bearing the
burden of proof risks losing if the necessary evidence is not offered. St a fevidénse, however, is
before the Commission and will be considered.

Staff asserts that the submersible pump is in an account with other items that serve a similar
purpose. The whole account is then depreciated. Because the submersible pump is fully depreciated,
the account has been depreciated too quickly. Staff has therefore adjusted the depreciation rate
from 10% to 6.6%. The question before the Commission is what the appropriate depreciation rate
should be. OPC posits that the depreciation rate for the submersible pump should be set at zero. This
ignores the fact that the pump is depreciated along with other items in an account. St a suggested
depreciation rate of 6.6% is reasonable in that it is consistent with the current method of depreciating
accounts containing similar assets rather than depreciating individual assets.

The appropriate depreciationrate fort he companyds submersi bl e
on the Bennington system is 6.6%

Should the Commission order adjustments to the accumulated

depreciation for the Bennington submersible pump account?
Staff and O P G approaches to this question are different. O P Ganswer reflects its position that

the submersible pump should be depreciated as a single item. Staff discusses how the pump was
damaged and that the cost of removal was not accounted for. To adopt OPCb6s posi ti
inconsistent with discussion about depreciation.

Findings of Fact
64. The book entries for the replacement of a submersible pump in January of 2010

resulting from a lightning strike failed to account for cost of removal.®
65. The total labor and materials cost of the replacement was recorded as the new,

additional plant in service.®
66. An adjustment is necessary to correct the books going forward.®®

8 Rice Surrebuttal, (Staff 9), page 10, lines 6-7.
84 Rice Surrebuttal (Staff 9), page 10, lines 7-8
8 Rice Surrebuttal (Staff 9), page 10, lines 9-10.

t he C
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67. Staffdés recommended adjustme%nt is $1000 as
68. OP C Gadjustment is based on its understanding that items should be depreciated

individually, not by account with related items having different lives.®’

Conclusion of Law
The Conclusions of Law set out above are controlling for this discussion.

Discussion

Consistent with St a fréatnent of depreciation with small sewer and water companies, an
adjustment which accounts for the cost of removal is appropriate. O P C Gugggested adjustment is
inconsistent with how items are depreciated with small companies.

What is the appropriate amount of rate case expense to include in the
mpanvé r 2
Although this issue is broadly framed,ithasonl y t o do with whether to
fees of James Burlison, a second attorney whose participation OPC opines as unnecessary.

Findings of Fact

69. Dean Cooper entered his appearance in this case on July 9, 2013.%8
70. Invoices made available to Public Counsel as of September 25, 2013, show a rate case

expense of $6,116.89
71. As of October 24, 2013 Staff has received invoices of $11,751 for rate case expense.90
72.  James Burlison entered his appearance in this case on November 4, 2013.%
73. The hearing date for the evidentiary hearing in this case was on November 5, 2013.
74. There will be additional cost associated with the evidentiary hearing and the post
hearing process.92

Discussion

The issue in this case has to do with the inclusion of costs specific to a second attorney
(James Burlison) participating during the evidentiary hearing. Public Counsel posits that this
attorneybés participation was unnecessary and that
associated costs.

8 Rice Surrebuttal (Staff 9), page 10, line 10-11.

87 Addo Rebuttal (OPC 2), page 41, line 16 to page 42, line 6.

% Docket, EFIS Item No. 10.

8 Addo Rebuttal (OPC 2), page 32, lines 4-6.

% Hanneken Surrebuttal (Staff 2) page 12, line 22 to page 13, line 2.
% Docket, EFIS Item No. 45.

92 Hanneken Surrebuttal (Staff 2) page 13, line 5-8
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Public Counsel points out that Mr. Burlison questioned only one witness during the hearing and

that this was an effort to justify his appearance. Although Staff has concerns aboutthec o mp a usg 6 s

of two attorneys, Staff agrees that the company should be able to recover its costs.

Because the costs are unknown, there is no evidence before the Commission that would allow
the Commission to specifically resolve the issue of i t hppropriate amount of rate case expense to
i nclude i iHoweres tthe suiderlying question is whether the costs associated with the
participation of Mr. Burlison should be included in rate case expense. Because we view Mr.

Burlisonb6s participation in this case &sincludedis onab]l

rates.

What s th ropriate amount of {s related to th mpan
certificate case to include in the company® rate case?

Findings of Fact

75. Company witness Johansen is not an accountant.”®
76. Public Co un s enitness, Addo and St a f withess Hanneken are both
accountants.

Conclusion of Law
1. The Conclusions of Law set out above are controlling for this discussion.

Discussion

The ¢ o mp a winéss, Johansen, argues that costs incurred during the certificate cases
should be included in rate case expense. In support of his position he states that these costs should
be included as fintangible Plantdoand held in account 302 of the Uniform System of Accounts, which
states:

This account shall include amounts paid to the federal government, to a state or to a
political subdivision thereof inconsideration for franchises, consent, or certificates . . .
together with necessary and reasonable expenses incident to procuring such . . .
certificates of permission and approval

Both Hanneken and Addo disagree with Johansen. They are both accountants. Johansen
is not an accountant. An interpretation of the USOA by two accountants outweighs such by a non-
accountant.

The company shall not include in rates the costs associated with the certificate cases.

% Transcript; page 189, lines 3-5.

€
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What is the appropriate amount of expense to include in rates for the
mpanvé offi including rent and utilities?

Findings of Fact

77. The company pays $950/month for office space.94
78. The company also pays additional expfresses in
water charges, electricity, mowing around the office and maintenance on the building including heating

and cooling repairs.95

79. It is not normal for a utility with 120 customers to pay what the additional expenses
would cost; $1,400/ month.%®

80. The company has requested to recover rent and utilities through rates, not the other,
abnormal expenses.97

81. The owner of the building is an affiliate of, or an organization that is controlled by, Mr.
Kallash.?®

82. Mr. Kallash leases the office space, but the transaction was not made at arms-
Iength.99

83. Mr. Kallash owns Fitch & Associates.*®

84. Fitch & Associates has paid the taxes on the office space property.101

85. Staff based is recommended rental expense of $600/month on available office space in
the Troy, Missouri area.'%?

86. For utilities, Staff added $900 for a total of $8,100 annually.103

87. Public Co u n s estimate of rent, of $7,018, is also based on average rent in Troy,
Missouri.***

88. In its assessment, Public Counsel makes a disallowance for some of the office
space because it is not being used.'®®

89. The area reflected in O P C disallowance of $1,140 is 121.83 square feet.0°

90. The office space that OPC disallowed will be used for filing cabinets and storage
of plat and utility maps wi®h the utilityés certifi

Conclusion of Law
The Conclusions of Law set out above are controlling for this discussion.

% Transcript; page 199, lines 3-6.

% Transcript; page 199, lines 7-14.

% Transcript; page 199, line 237 page 200, line 2.

o7 Transcript; page 201, lines 12-18.

%8 Transcript; page 299, line 197 page 300, line 10; pages 314 - 325.
9 Transcript; page 306 i page 310.

100 Transcript, page 322, lines 1-2.

101 commission Exhibit 2.

102 Boateng Surrebuttal (Staff 7), page 5, lines 4-9.

103 Addo Surrebuttal (Staff 7), page 5, lines 5-6.

104 Addo Rebuttal (OPC 2) page 5, lines 2-3; Boeteng Surrebuttal (Staff 7), page 5, line 11.
105 Addo Rebuttal (OPC 2), page 8, line 13 - page 9, line 4.

108 Addo Rebuttal (OPC 2), page 8, lines 10-12.

197 Addo Rebuttal (OPC 2), page 8, lines 14-21.
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Discussion

The ¢ 0 mp a megl @sHate transaction, with regard to renting its office space, calls into the
guestion the reasonableness of the rent it pays. The transaction and the responsibility over the
maintenance indicate that Mr. Kallash controls the property. Both Staff and OPC have based their
evaluations on what the market reflects. Because it has determined that some of the space is not
being used, OPC, however, has disallowed a portion of its estimate.

Although the Commission does not find any malfeasance on the part of Mr. Kallash, he does
have some control over the amount of rent he pays. In light of information from Staff and OPC
regarding the rental market it would be unreasonable for the LC
comparatively inflated rent.

Through its investigation, OPC found that there is a 10ft x 12ft area of the building that is not
being used and therefore opines that costs associated with this space should be excluded from rates.
Upon inquiry the company informs OPC finds that the space is intended for filing cabinets and
storage of plat and utility maps for its certificated territory.

The area that OPC is concerned about is 121.83 square feet or 10ft x 12ft. Although OP C 6 s
suggestion is scientifically sound, it would be unreasonable from a practical standpoint for the
company to have found a space that is 10ft x 12ft smaller. With regard to the c o mp a acyual gent,
L C S Wiéase was notenteredintoata r mé s dnaStaff and O P C éesommendation are only $58
apart if OPC disallowance is included. That both Staff and OPC arrived at similar results regarding
rental cost in that area further support the veracity of their respective conclusions. However, given
O P Gadmpractical disallowance of a portion of the office space, St a freconmended allowance of
$8,100 annually is reasonable.

Is it appropriate to include income tax expense in the Company& cost of service?

Findings of Fact

91. The company does not pay income tax. The profit/loss is recorded ont he owner 6s
personal tax.108
92. The company does not incur tax Iiability.109

Conclusion of Law
The Conclusions of Law set out above are controlling for this discussion.

Discussion
Because tax expense is reflected in the o wn e rpérsonal income tax, it is
unreasonable to include incomeofseavike. expense in the ¢

108
109

Transcript, page 266, line 23 7 page 267, line 6.
Transcript, page 266, line 23 7 page 267, line 6.
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What is the appropriate level of salary to include in rates for
Dennis Kallash?

Findings of Fact

93. For 16 years Mr. Kallash has performed functions such as responding to service-
related customer calls, performing the required water sampling, performing inspections of new
customer connections, monitoring the operation of the sewer and water systems, reading the water
meters, ordering field supplies and installing water meters. He is also the company contact person for

dealing with the Commission and the Department of Natural Resources.''?
94. Based on a review of available regional wage information from 2012 for
experienced fi g e n amrd aperations ma n a g eamdsthie CPI-W data for June 2013, Mr. Kallash

should be paid at an hourly rate of $39.65.*

95. Mr. Kallash spends 11.5 hours/week performing services with the sewer and water
company.**?

96. The Staff of the Commission is unable to determine the number of hours Mr.
Kallash spends time working with the sewer and water company.113

97. There are no paid employees working with the company.114

Conclusion of Law
The Conclusions of Law set out above are controlling for this discussion.

Discussion
The Staff of the Commission was unable to determine the number of hours Mr.
Kallash works.  Although the company proposes a monthly average of 87 hours, evidence

submitted by the company shows that in October of 2012, Mr. Kallash worked 3 hours on the 10th, 2

hours on the 14" and 6.5 hours on the 15", This is 11.5 hours in a we e k 6 s This weekly
average amounts to 598 hours per year.

With regard to his rate of pay, both Staff and O P C &usggested salaries are based on the
salary used to determine rates during the certificate case. There is, however, no basis for the rate
set at that time. The rate suggested by the company is based on the CPI-W data for June 2013 and
available wage data information from 2012 for i g e n @nd eoperations ma n a g e whiiah , is
reasonably descriptive of the work performed by Mr. Kallash. The company suggests an
hourly wage of $39.65. The company further suggests that this amount be increased to $42.68 to
include a payroll tax, as if Mr. Kallash was paid as an employee. The Commission has determined
that there are no paid employees working for the company and that inclusion of a payroll tax in
salaries unreasonable.

The evidence supports an hourly wage of $39.65 for Mr. Kallash at 598 hours per year; or,
$23,710.70 annually.

110
111

Johansen Direct (LCSW 1), page 10, line 20 to page 21, line 4.
Johansen Direct (LCSW 1), page 11, lines 9-11.

12 Kallash Surrebuttal (LCSW 4), Schedule DK-4S.

13 Transcript; pages 275-293.

14 Ferguson Rebuttal (Staff 3), page 18, lines 5-6.
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What is the appropriate level of salary to include in rates for
Toni Kallash?

Findings of Fact

98. Ms. Kallash performs functions such as producing customer bills, picking up and
depositing customer payments, answering customer calls, monitoring the c ompany 6 s answer
machine, meeting with new applicants, general bookkeeping, purchasing office supplies and dealing

with title companies on property transfers.!*
99. For October of 2012, Ms. Kallash booked 31.66 hours. 6

100. For November of 2012, Ms. Kallash booked 17 hours.**’
101. For December of 2012, when the company filed for a rate increase, Ms.

Kallash booked 83.25 hours'*®
102. For January of 2013, Ms. Kallash booked 80 hours.*®

103. For February of 2013, Ms. Kallash booked 81 hours.*?°
104. For March of 2013, with 3-7 hours booked almost daily at the bank, Ms.

Kallash booked 101 hours.*#
105. Based on a review of available regional wage information from 2012 and the CPI-W
data for June 2013, for the services performed by Ms. Kallash, an hourly rate of $15.34 is

appropriate.122
106. Inclusion of the billing program will require 12 fewer hours per month for payroll

expense of office personnel.**

Conclusion of Law
The Conclusions of Law set out above are controlling for this discussion.

Discussion

As with Mr. Kallash, the company offers support for its suggested hourly wage of $15.34 for
Ms. Kallash. This wage, at the ¢ 0 mp & prgpdsed 87 hours per month, results in an annual salary
expense of $16,015. Staff proposes an annual salary of $10,562 for Ms. Kallash and bases this
amount on the number of hours it believes Ms. Kallash works at an average hourly rate of $13.37 as
supported by MERIC (Missouri Economic Research & Information Center). OPC suggests an
annual salary of $6,592, based on the salary included in rates during the certificate case, with an
increase factored in due to an increase in customers.

15 johansen Direct (LCSW 1), page 9, lines 11-15.
18 Addo Rebuttal (OPC 2), page 23, lines 12-13.
17 Addo Rebuttal (OPC 2), page 23, line 13.

118 Addo Rebuttal (OPC 2), page 23, lines 14-15.
119 Addo Rebuttal (OPC 2), page 23, lines 16-17.
120 Addo Rebuttal (OPC 2), page 23, line 18.

121 Addo Rebuttal (OPC 2), page 24, lines 1-3.

122 30hansen Direct (LCSW 1), page 10, lines 4-7.
123 johansen Direct (LCSW 1), page 7, lines 20-22.
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Although their resulting rates vary, both Staff and the company base their suggested hourly
wages on MERIC. Staff uses the hours for October 2012 through March 2013 to arrive an annual
compensation for Ms. Kallash. For the months of October 2012 through March of 2013, Ms. Kallash
worked an average 65.65 hours/month. As pointed out by OPC, the hours dramatically increase in
December of 2012, when the company filed this rate increase request. And, in March of 2013,
unusually long hours were booked as time spent at the bank. Nevertheless, these are the hours
Staff averaged to arrive at its suggested annual salary.

The company proposes an annual salary based on 87 monthly hours. This amount is greater
than any monthly amount noted in the months between October 2012 and February 2013. March is
booked with 101 hours . The Companyo6s pgreaenotsae the tumher of hoars e
supported by the record. On the other hand, Staff has averaged hours from October of 2012 to
March 2013. The numbers from December through March are inexplicably much higher than those
from October and November. Further, even between October and November the hours decrease
from 31 to 17.

The Commission is satisfied that the company has carried its burden with regard to an hourly
rate of $15.34 for Ms. Kallash. With regard to the number of monthly hours Ms. Kallash works,
Staff presents the only reasonable suggestion by averaging the hours that are in evidence. However,
as pointed out by OPC, the month of March includes an inordinate number of hours spent at the
bank. It is therefore reasonable to exclude the month of March from the sample of hours that are in
evidence. This results in a monthly average of 58.58 hours. At $15.34 per hour, Ms. Kal | ashés
annual salary shall be $10.783.77.00.

What is the appropriate amount of expense to include in rates for vehicle mileage?

Findings of Fact
107. For a total of 892.8 miles, Ms. Kallash makes 144 annual trips, at 6.2 miles per trip,

from the companyé.]sz“office to the bank

108. The federal reimbursement rate for business mileage is $.565/mile.
109. Mr. Kallash makes an average of 14 monthly master meter reading trips with four

miscellaneous trips to serve both the Bennington and Rockport systems.126
110. Mr. Kallash travels 4552.21 annual miles.*?’

125

Conclusion of Law
The Conclusions of Law set out above are controlling for this discussion.

124 johansen Direct (LCSW 1), page 16, line 12 to page 17, line 5.
125 http://www.irs.gov/uac/Newsroom/2013-Standard-Mileage-Rates-Up-1-Cent-per-Mile-for-Business,- Medical-and-Moving
126 3ohansen Direct (LCSW 1), page 16, line 12 to page 17, line 5.
127 3ohansen Direct (LCSW 1), page 16, line 127 page 17, line 5.
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Discussion

Given the federal reimbursement rate for mileage and the number of miles traveled annually by
Mr. and Ms. Kallash, the amounts to be included in rates for mileage are:$2,572 for Mr. Kallash
and $504 for Ms. Kallash.

What is the appropriate amount of expense to include in rates for water
testing?

111.  The Department of Natural Resources annual fee for each system is $200.

112. An additional amount of $360/year is appropriate as a management fee.1?®

128

Conclusion of Law
The Conclusions of Law set out above are controlling or this discussion.

Discussion

Given the cost of $200 per system for the DNR annual fee and an additional amount of
$360/year as a management fee, the appropriate amount of expense to include in rates for water
testing is $760/year.

What is the appropriate amount of expense to include in rates for sludge
hauling?
113.  The Company pays $.14/gallon for sludge hauling.**
114.  Athree-year average for sludge hauling is $2,958.13"

115. The company has not received any DNR violations.*?

Conclusion of Law
The Conclusions of Law set out above are controlling for this discussion.

Discussion
Staffbés positi onyearsaveragae Bresidge hauliray; whithriseeflective of the
companyos e Xhe eampamys seeks to include in this cost, expenses associated with

additional maintenance suggested by ESA, Inc.t3 During its 16 years in operation, the company
has not been cited for any violations from the Department of Natural Resources. In light of this,
the necessity for additional maintenance is not supported.

Based on the ¢ omp asnanbappropriates amounti of expense  $nclude in
rates for sludge hauling is $2,958.

128
129
130
131

Ferguson Rebuttal (Staff 3), page 23, lines 1-5.

Johansen Direct (LCSW 1), page 17, lines 17-18.

Ferguson Rebuttal (Staff 3), page 20, lines 15-16.

Ferguson Rebuttal (Staff 3), pages 20-21; Hanneken Surrebuttal, pages 18-19.
132 Transcript; page 177, lines 13-15.

133 See Schedule DWJ-2S, Johansen Surrebuttal (LCSW 2).
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What is the appropriate amount of expense to include in rates for office
supplies and postage in regard to the mailing for the Consumer
Confidence Report?

116.  This expense has to do with a required DNR consumer confidence report.

117. The report must be made available to customers annually.135

118. LCSW, being a small company, is not required to mail the report to customers but must
only make it available to customers.*3®

119. If the company chooses to mail the report to customers, the report can be mailed with
a monthly billing statement.*®’

120. The cost of additional paper and ink to produce the Consumer Confidence Report is
$192.1%

134

Conclusion of Law
The Conclusions of Law set out above are controlling for this discussion.

Discussion

Staff asserts that the report can be mailed with a monthly billing statement, with no additional
postage required. This is reasonable. The company will, however, incur additional cost of printing at
$192/year. Itisjust and reasonable to include this expense in rates.

What is the appropriate amount of revenue to include in rates for late
fees?
121. St a fesufisfor annualized late fees are: $252 each for Bennington water and sewer,

and $816 each for Rockport water and sewer. ™

122. Rates in Missouri are based on a historical test year.140
123. The matching principle requires that all expenses and revenues of the same time period

be weighed in order to determine rates.**
124. The company has not provided updated numbers necessitating any changes in late fees

while adhering to the matching principle.142

134
135

Transcript, page 21, lines 3-7.

Ferguson Rebuttal (Staff 3), page 27, lines 11-12.
136 Transcript, page 21, lines 13-17.

137 Ferguson Rebuttal (Staff 3), page 27-28.

138 Ferguson Rebuttal (Staff 3), page 28, lines 6-7.
139 Ferguson Rebuttal (Staff 3), page 25, lines 21-23.
140 Transcript, page 214, lines 13-15.

141 Transcript, page 217, line 3 to page 218, line 3.
142 Transcript, page 216, lines 5-12.
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Conclusion of Law
The Conclusions of Law set out above are controlling for this discussion.

Discussion

St a pdsitios is based on historical costs. The company asserts that a change in the number
of customers should be considered in determining late fees. Because all revenues and expenses
must be considered during the same time period, thus the purpose of a test year, St a pdsitios is just
and reasonable. The appropriate amount of late fees to be considered in rates are as Staff suggests:
$252 each for Bennington water and sewer, and $816 each for Rockport water and sewer.

What is th ropriate amount of expense to incl in rates for
telephone and internet usage?
125. The actual cost of telephone and internet usage is $128.65/month.

126. T he c o mgelephogné and internet provider is CenturyLink.144

127. The c o mp a nacthad, annual cost for telephone and internet usage is
$1,543.80.

128. The landline package from CenturyLink is the basic and least expensive
package.'*

129. Staff has annualized $899 for telephone and internet usage.146

143

Conclusion of Law
The Conclusions of Law set out above are controlling for this discussion.

Discussion

The company seeks to have its actual costs included in rates. St & fpdsifion, which OPC
supports, is based on Staff inquiring into what it believes the telephone/internet plan should be.
St a fcdntérgion is that telephone and internet service should be less than what the company is
spending. The evidence shows that the company acted reasonably when choosing telephone and
internet service. Itis an expense that is being incurred and will be included in rates at annual amount
of $1,543.80.

THE COMMISSION ORDERS THAT.:
1. The company shall file tariffs consistent with this Report and Order.
2. This Report and Order shall become effective on May 2, 2014.

R. Kenney, Chm., Stoll, W. Kenney, and Hall, CC., concur,
and certify compliance with the provisions
of Section 536.080, RSMo.

Dated at Jefferson City, Missouri,
on this 2nd day of April, 2014.

143 johansen Surrebuttal (LCSW 2), Schedule DWJ-5S.

144 Transcript, page 220, lines 16-17.

145 Transcript, page 221, lines 23-24.

146 Addo Rebuttal (OPC 2), page 37; Ferguson Rebuttal (Staff3), pages 23-24.
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In the Matter of the Application of Missouri Gas Energy, )
a Division of Laclede Gas Company, for a Certificate )
of Public Convenience and Necessity Authorizing Itto )
Construct, Install, Own, Operate, Control, Manage and ) File No. GA-2014-0232
Maintain a Natural Gas Distribution System to Provide )
Gas Service in Lawrence County, Missouri, as an )
Expansion of Its Existing Certified Area )

GAS 83. Certificate of convenience and necessity. 824. Accounting. The Commission granted a gas

companybds application to expand its service arerecordut pre

any cost for main line extension exceeding the customer contribution.

ORDER GRANTING CERTIFICATE OF CONVENIENCE AND NECESSITY

Issue Date: April 16, 2014 Effective Date: April 26, 2014

On February 19, 2014, Missouri Gas Energy ( i MGEO0) , a division

of La

filed an application requesting that the Missouri PublicSer vi ce Commi ssi on ( ACommi s

Certificate of Convenience and Necessity to expand its service territory into Section 9, Township 26

North, Range 28 West in Lawrence County, Missouri.*

The CCN would permit MGE to provide service to an additional business in that area that has
expressed interest in obtaining natural gas service.

The Commission issued notice and set a deadline for intervention requests. No person or
entity intervened, and no party requested a hearing. On March 31, 2014, the Commission& Staff filed
its recommendation, which was amended on April 4, 2014, to grant the CCN subject to the following
conditions:

1. That MGE record the actual cost of the main line extension that exceeds the
customer contribution as plant held for future use in Account 105;

2. That MGE file revised tariff sheets reflecting the CCN within thirty days of the

Commission order approving the application; and

3. That the Commi s s i otetbat it ntaked morfindisghtlatuwowdd predlude the
Commission from considering the ratemaking treatment to be afforded any matters pertaining to the
granting of the requested certificate in any later rate proceeding, including expenditures by MGE.

The Commission directed MGE to respond to the conditions in the Staff recommendation, and
MGE has not objected to the recommended conditions.

! MGE filed its application pursuant to Section 393.170, RSMo 2000, and Commission Rules 4 CSR
240-2.060 and 3.205.
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MGE i s a igaas fcppu tploimea t definedd tin | i taynd
Subsections 386.020(18) and (43), RSMo Supp. 2013. Itis subject to the jurisdiction of this Commission
under Chapters 386 and 393, RSMo 2000. A gas corporation may not exercise any right under a

franchise without first obtaining the permission and approval of this Commission.? The Commission
may give permission and approval when it has determined after due hearing3 that such
construction or the exercise of such right under a determined after due hearing3 that such construction

. . . . . . . 4
or the exercise of such right under a franchise is i n e ¢ e rscanvenient for the public service.o
The Commission may also impose such conditions as it deems reasonable and necessary upon its

grant of permission and approval.5

The Commission has articulated the filing requirements for gas utlity CCNs in
Commission Rule 4 CSR 240-3.205, and the specific criteria to be used when evaluating applications
of gas utility CCNs are more clearly set out in the case In Re Intercon Gas, Inc., 30 Mo P.S.C. (N.S.)
554, 561 (1991). The Intercon case combined the standards used in several similar certificate cases,
and set forth the following criteria: (1) there must be a need for the service; (2) the applicant must be
gualified to provide the proposed service; (3) the applicant must have the financial ability to provide
the service; (4) the applicant's proposal must be economically feasible; and (5) the service must

promote the public interest.®

The Commi ssi onbs St advd of M@EcGosmnaepnpdl eidc aatpiporn wille c aus e
provide the requested service under its existing tariff provisions; (2) the extension of gas service
does not jeopardize natural gas serviceto MGE®6 s c ur r e n t(3) mo peysors hewe irdervened
or objected; (4) MGE anticipates using customary rights-of-way; (5) the requested service area is
expected to develop new customers; and (6) no new franchises are necessary. MGEO&6s verifie
application demonstrates a need for natural gas service in the service area identified.

Based on the Commiss i o md@ependent and impartial review of the verified filings, the
Commission determines that MGE has satisfied all necessary criteria for the grant of a CCN. MGE 6 s
provision of natural gas service to the service area described is in the public interest and the
Commission will grant the request for the certificate. Since MGE h as accepted St
recommended conditions, and because the Commission finds the conditions to be in the public
interest, the Commission will incorporate the conditions into the ordered paragraphs below.

2 Section 393.170, 1 and 2, RSMo 2000.

The requirement for a hearing is met when the opportunity for hearing is provided and no proper party
requests the opportunity to present evidence. No party requested a hearing in this matter; thus, no hearing is
necessary. State ex rel. Deffenderfer Enterprises, Inc. v. Public Service Comma of the State of Missouri, 776
S.W.2d 494 (Mo. App. W.D. 1989).

4 Section 393.170.3, RSMo 2000.

°d.

6 Report and Order, In re Application of Tartan Energy Company, L.C., d/b/a Southern Missouri Gas Company,
for a Certificate of Convenience and Necessity, Case No. GA-94-127, 3 Mo. P.S.C. 3d 173 (September 16,
1994), 1994 WL 762882, *3 (Mo. P.S.C.).
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THE COMMISSION ORDERS THAT:

1. Missouri Gas Energy, a division of Laclede Gas Company, is granted a Certificate of
Convenience and Necessity to expand its service territory into Section 9, Township 26 North, Range
28 West in Lawrence County, Missouri, as more specifically described in its application and subject to
the conditions described in the body of this order.

2. Missouri Gas Energy, a division of Laclede Gas Company, shall record the actual cost
of the main line extension that exceeds the customer contribution as plant held for future use in
Account 105.

3. Missouri Gas Energy, a division of Laclede Gas Company, shall file revised tariff sheets
including the newly certificated service area granted by this order within thirty (30) days of the issue
date.

4, This order does not preclude the Commission from considering the ratemaking
treatment to be afforded any matters pertaining to the granting of the requested certificate in any later
rate proceeding, including expenditures by MGE.

5. This order shall become effective on April 26, 2014.

6. This file may be closed on April 27, 2014.

R. Kenney, Chm., Stoll, W. Kenney,
Hall, and Rupp, CC., concur.

Bushmann, Senior Regulatory Law Judge
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In the Matter of Lake Region Water & Sewer ) File No. WR-2013-0461 et al.

C o mp a rAgpbcation to Implement a General ) YW-2014-0024

Rate Increase in Water and Sewer Service ) YS-2014-0023

SEWER. 814. Rates and revenues. The Commission excluded availability fees from a water and sewer
companyb6s rate base and revenues.

WATER. 816. Rates and revenues. The Commission excluded availability fees from a water and sewer
companyds rate base and revenues.

Issue Date: April 30, 2014 Effective Date: May 30, 2014

REPORT AND ORDER

APPEARANCES

APPEARING FOR LAKE REGION WATER & SEWER COMPANY:
Mark W. Comley, Newman, Comley & Ruth P.C., 600 Monroe Street, Suite 301, Post Office Box
537, Jefferson City, Missouri 65102.

APPEARING FOR THE OFFICE OF THE PUBLIC COUNSEL AND THE PUBLIC:
Christina Baker, Assistant Public Counsel, Governor Office Building, 200 Madison Street, Suite 650,
Post Office Box 2230, Jefferson City, Missouri 65102.

APPEARING FOR THE STAFF OF THE MISSOURI PUBLIC SERVICE COMMISSION:

Kevin A. Thompson, Chief Staff Counsel, Amy Moore, Deputy Counsel, and Tim Optiz, Legal
Counsel, Governor Office Building, 200 Madison Street, Post Office Box 360, Jefferson City,
Missouri 65102.

REGULATORY LAW JUDGE: Michael Bushmann, Senior Regulatory Law Judge

|. Procedural History

A. Tariff Filings, Notice, and Intervention

On July 16, 2013, Lake Region Water & Sewer Company ( fi L ®le g i diledatgriff sheets
designed to implement a general rate increase for utility service, which resulted in the Missouri Public
Service Commission ( fo@mi s s iomenirgy Ja separate case for both water and sewer, File Nos.
WR-2013-0461 and SR-2013-0459. The two cases were subsequently consolidated into File No.
WR-2013-0461. The tariff sheets bear an effective date of August 15, 2013. In order to allow
sufficient time to study the effect of the tariff sheets and to determine if the rates established by those
sheets are just, reasonable, and in the public interest, the tariff sheets were suspended until June 13,
2014. The Commission directed notice of the filings and set an intervention deadline, but no persons
requested to intervene in this matter.
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B. Test Year and True-Up

The test year is a central component in the ratemaking process. Rates are usually established
based upon a historical test year which focuses on four factors: (1) the rate of return the utility has an
opportunity to earn; (2) the rate base upon which a return may be earned; (3) the depreciation costs
of plant and equipment; and (4) allowable operating expenses." From these four factors is
calculatedthe A r e v @ rewgau i r ewvhiahnint thedcontext of rate setting, is the amount of revenue
ratepayers must generate to pay the costs of producing the utility service they receive while yielding a
reasonable rate of return to the investors.” A historical test year is used because the past expenses of a
utility can be used as a basis for determining what rate is reasonable to be charged in the future.?

The parties agreed to, and the Commission adopted, a test year of twelve months ending on
June 30, 2013. The Commission also established the true-up period, if one was required, to run
through December 31, 2013, to reflect any significant and material impacts on Lake Re g i oenebise
requirement. The use of a true-up audit and hearing in ratemaking is a compromise between the
use of a historical test year and the use of a projected or future test year.* It involves adjustment of
the historical test year figures for known and measurable subsequent or future changes.® However,
the true-up is generally limited to only those accounts necessarily affected by some significant known
and measurable change, such as a new labor contract, a new tax rate, or the completion of a new
capital asset. The true-up is a device employed to reduce regulatory lag, whichisfi t h e e df tme s
between a change in revenue requirement and the reflection of that change in rates.&

C. Local Public Hearing

On August 27, 2013, the parties filed a Joint Proposed Procedural Schedule, which included a
recommendation for the date and location for a local public hearing to give Lake Regio n dustomers an
opportunity to respond to the requested rate increase. The hearing was held at City Hall, in the City of
Osage Beach, on December 11, 2013. No persons testified at the hearing, and no exhibits were
offered or admitted into the record.’

D. Stipulations

On January 31, 2014, the parties jointly filed a Joint Stipulation of Undisputed Facts, which
pertain primarily to the issue of availability fees. On February 5, 2014, the parties filed a Joint
Stipulation of Additional Material Undisputed Facts, which included the p a r t agreesnénts for rate
design and revenue requirements. The Commission, having fully examined these stipulations and
received them into the record of the hearing, will address the specific fact stipulations in its findings of
facts and conclusions of law.

On February 11, 2014, the parties filed a Unanimous Partial Stipulation and Agreement. In
this stipulation and agreement the parties agreed to the revenue requirements reflected in the Staff
accounting schedules (attached thereto as Appendices A, B, and C), which were subsequently
amended on March 14, 2014. The stipulation and agreement also resolved all but four of the
remaining issues in dispute between the parties. The Commission found the stipulation and
agreement to be reasonable and approved it on February 19, 2014 to become effective on March 21,
2014.

State ex rel. Union Electric Company v. Public Service Comma, 765 S.W.2d 618, 622 (Mo. App. 1988).

State ex rel. Capital City Water Co. v. Public Service Comma, 850 S.W.2d 903, 916 n. 1 (Mo. App. 1993).

See State ex rel. Utility Consumers8Council of Missouri, Inc. v. Public Service Comm, 585 S.W.2d 41, 59 (Mo. banc 1979).
St. ex rel. Missouri Public Service Comma v. Fraas, 627 S.W.2d 882, 887-888 (Mo. App. 1981).

Id. at 888.

g b~ W N

6Inthe Matter of St. Louis County Water Company, Case No. WR-96-263 (Report & Order, issued
December 31, 1996), at p. 8.

! Transcript, Vol. IV.
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On March 17, 2014, the parties filed a Unanimous Partial Stipulation and Agreement as to True-
Up Issues. The stipulation and agreement resolved previously disputed true-up issues and was
approved by the Commission on March 26, 2014 to become effective on April 5, 2014. The issues
resolved in these two partial stipulations and agreements will not be addressed further in this report and
order, except as they may relate to any unresolved issues.
E. Evidentiary Hearing
The evidentiary hearing was held on February 18, 2014.° During the hearing, the parties
presented evidence relating to the following four unresolved issues previously identified by the
parties:
1. Availability fees:
Should availability fees collected from owners of undeveloped lotsi n Lake Regi on
service territory be classified as Lake Region revenue or applied against rate base?
2. Capital structure:
a) Should the capital structure for Lake Region be based on its actual capital structure
or a hypothetical capital structure?
b) If the capital structure for Lake Region should be based on its actual capital
structure, whatisLakeRe gi onds actual capital structur
c) If the capital structure for Lake Region should be based on a hypothetical capital
structure, what is a balanced and reasonable capital structure for Lake Region?
3. Return on equity:
What is the appropriate return on equity for Lake Region?
4, Legal fees:
a) Should the legal fees incurred during the test year for Shawnee Bend
Development Company, LLC v. Lake Region Water & Sewer be included in the
calculation of rates for Lake Region?
b) If so, what is the appropriate mechanism for recovery of these costs?
F. Case Submission
During the evidentiary hearing held on February 18, 2014 at the Commiss i o0 offices in
Jefferson City, Missouri, the Commission admitted the testimony of 13 witnesses, received 28 exhibits
into evidence, and took official notice of evidence from several prior Commission cases.” Post-
hearing briefs were filed according to the post-hearing procedural schedule. The final post-hearing
briefs were filed on April 4, 2014, andthecasewas deemed submi tted décision t he C
on that date.*°

8 Transcript, Vol. VIII.

° At the hearing, the regulatory law judge admitted the two joint stipulations of fact into the record and took
official notice of the following: 1) all Commission orders issued in Lake Region®& 2010 rate case, SR-
2010-0110 and WR-2010-0111; 2) all admitted exhibits and hearing transcript pages referred to in the
stipulations; 3) the following exhibits or other filings made in the 2010 rate case: Exhibits 43-48, Lake
Region® reply to St a frelspbrsse to Request from Agenda on April 7, 2010, and Lake Region& response
to May 19, 2010 Order of the Commission; 4) all fiings made in the working dockets WW-2011-0043,
SW-2011-0042, and WW-2009-0386; and 5) testimony from the CCN case, WA-95-164, including Martin
Hummel and Gregory Meyer.

% i fe record of a case shall stand submitted for consideration by the commission after the recording of all
evidence or, if applicable, after the filing of briefs or the presentation of oral argu me n tContmission Rule 4
CSR 240-2.150(1).
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ll. General Matters

A. General Findings of Fact

1. Lake Region Wat er & Sewer Company (fALake Reigi ono)

good standing with its principal office and place of business located at 62 Bittersweet Road, Lake
Ozark, Missouri 65049. Lake Region possesses a certificate of convenience and necessity, issued by
the Commission on December 27, 1973 in Mo PSC Case No. 17,954, to provide water and sewer
service in Missouri. Lake Region is a water corporation pursuant to Section 386.020(59), RSMo
Supp. 2013, a sewer corporation pursuant to Section 386.020(49), RSMo Supp. 2013, and,
consequently, a public utility within the meaning of 386.020(43), RSMo Supp. 2013, and
thereby subject to the jurisdiction of the Commission pursuant to Section 386.250(3) and (4), RSMo
2000."

2. The Office of the Public Counsel ( A Pu®d u Tt sis & gajty to this case pursuant
to Section 386.710(2), RSMo 2000, and by Commission Rule 4 CSR
240-2.010(10).*

3. The Staff of the Missouri Public Service Commission ( i S) ia & pady to this case
pursuant to Section 386.071, RSMo 2000, and Commission Rule 4 CSR
240-2.010(10)."

4, Lake Region provides water service to approximately 658 customers and sewer
service to approximately 635 customers in its Shawnee Bend service area; and sewer service to
approximately 245 customers in its Horseshoe Bend service area.™

5. Lake Re g i omatérssystem comprises: (1) two deep wells, each with a pumping
capacity of 360,000 gallons per day; (2) a 200,000 gallon elevated water storage tank; and, (3) a total
of approximately 96,847 feet of water mains.*

6. Lake Re g i sawér system comprises: (1) seven sewage treatment plants: (a) Lodge,
with a 326,500 gallon daily capacity, (b) Racquet Club, with a 292,500 gallon daily capacity, (c)
Charleston Condominiums, with a 24,000 gallon daily capacity, (d) Shawnee Bend, with a
100,000 gallon daily capacity, (e) Grandview, with a 50,000 gallon daily capacity, (f) Maywood, with
a 12,800 gallon daily capacity, and (g) Blackhawk, with a 1,387 gallon daily capacity; (2) multiple lift
stations; and, (3) a total of approximately 8,924 feet of collecting sewers.*®

7. The majority of Lake Re g i ocosfomers are single family residential, but
approximately 41% of Lake Regi onds r e v e n ufos commercialcaedrmulti- éachily sewer
customers located in the Horseshoe Bend service area."”

8. Lake Region® existing water and sewer rates are based on a report and order issued by
the Commission in File Nos. SR-2010-0110 and WR-2010-0111, which became effective on
September 6, 2010 (the i 2 0 date@ cas e 0 In that report and order, the Commission ordered Lake
Region to file a new general rate increase request no later than three years following the effective date
of the report and order.*®

* Joint Stipulation of Additional Material Undisputed Facts, No.
12 30int Stipulation of Additional Material Undisputed Facts, No.
'3 Joint Stipulation of Additional Material Undisputed Facts, No.
4 Joint Stipulation of Additional Material Undisputed Facts, No.
'* Joint Stipulation of Additional Material Undisputed Facts, No.
16 Joint Stipulation of Additional Material Undisputed Facts, No.

i; Lake Region Ex. 1, Summers Direct, p. 3.
Id.

oA ®WE
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9. The proposed tariffs filed by Lake Region in this case are designed to generate an
aggregate revenue increase of approximately $218,762, or 23%, which would affect all Lake Region
customers.™

10. In order to determine the appropriate level of utility rates, the Commission must
calculate a revenue requirement for Lake Region, which is the increase or decrease in revenue Lake
Region needs in order to provide safe and reliable service,asmeasured using Lake Regi
rates and cost of service.”

11. The revenue requirement calculation can be identified by a formula as follows:*
Revenue Requirement = Cost of Providing Utility Service or RR= O + (V - D) R where,

RR = Revenue Requirement;

0] = Operating Costs; (such as fuel, payroll, maintenance, etc.,
Depreciation and Taxes);

Y = Gross Valuation of Property Used for Providing Service;

D = Accumulated Depreciation Representing the Capital Recovery of
Gross Property Investment.

(Vi D) = Rate Base (Gross Property Investment less Accumulated

Depreciation = Net Property Investment)
R = Overall Rate of Return or Weighted Cost of Capital
(V-D)R = Return Allowed on Net Property Investment

12. A test year is a historical year used as the starting point for determining the basis for
adjustments that are necessary to reflect annual revenues and operating costs in calculating any
shortfall or excess of earnings by the utility. Annualization and normalization adjustments are made
to the test year results when the unadjusted results do not fairly represent the u t i Iniogt gufrent
annual level of existing revenue and operating costs.*

13. The test year for this case is the twelve months ending June 30, 2013.%

14. The Commission also selected a true-up period ending December 31, 2013, in order to
accountforanysi gni fi cant changes in Lake Rafteiterioftheost of
test year period but prior to the tariff operation of law date.*

15. A normalization adjustment is an adjustment made to reflect normal, on-going operations
of the utility. Revenues or costs that were incurred in the test year that are determined to be atypical
or abnormal will get specific rate treatment and generally require some type of adjustment to reflect
normal or typical operations. The ratemaking process removes abnormal or unusual events from the
cost of service calculations and replaces those events with normal levels of revenues or costs.”

16. An annualization adjustment is made when costs or revenues change during the audit
period that will be ongoing at a level different than they existed during the audit period.”®

1d. at p. 4.
%0 staff Ex. 3, Bolin Direct, p. 4
2d.

22
Id. at p. 5.
2 d.
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17. A cost of capital analysis must be performed to determine a fair rate of return on
investment (rate base) used in the provision of utility service. Rate base representst he ut i
investment used in providing utility service.”’

18.  The netincome required for Lake Region is calculated by multiplying the rate of return by
the rate base established as of June 30, 2013. The result represents net income required. Net
income required is then compared to net income available from existing rates to determine the
incremental change in Lake R e g is oate éevenues required to cover its operating costs and provide a
fair return on investment used in providing utility service.”®

19. The Commission finds that any given witness Oqualifications and overall credibility are
not dispositive as to each and every portion of thatwi t n destgnény. The Commission gives each
item or portion of a with e s geétimony individual weight based upon the detail, depth, knowledge,
expertise and credibility demonstrated with regard to that specific testimony. Consequently, the
Commission will make additional specific weight and credibility decisions throughout this order as to
specific items of testimony as is necessary.”

20. Any finding of fact reflecting the Commission has made a determination between
conflicting evidence is indicative that the Commission attributed greater weight to that evidence and
found the source of that evidence more credible and more persuasive than that of the conflicting
evidence.*

B. General Conclusions of Law

Lake Region is a sewer corporation, a water corporation and a public utility as defined in
Sections 386.020(49), 386.020(59), and 386.020(43), RSMo Supp. 2013, respectively, and as
such is subject to the personal jurisdiction, supervision, control and regulation of the Commission
under Chapters 386 and 393 of the Missouri Revised Statutes. The Commiss i o0 subbject matter
jurisdiction over Lake Re g i ocateGrerease request is established under Section 393.150, RSMo
2000.

Sections 393.130 and 393.140, RSMo 2000, mandate that the Commission ensure that all
utilities are providing safe and adequate service and that all rates set by the Commission are just and
reasonable. Section 393.150.2 makes clear that at any hearing involving a requested rate increase
the burden of proof to show the proposed increase is just and reasonable rests on the corporation
seeking the rate increase. As the party requesting the rate increase, Lake Region bears the
burden of proving that its proposed rate increase is just and reasonable. In order to carry its burden
of proof, Lake Region must meet the preponderance of the evidence standard.®" In order to meet this
standard, Lake Region must

27 Id. at p. 6.
Id.

29

State ex rel. Public Counsel v. Missouri Public Service Comm'n, 289 S.W.3d 240, 247 (Mo. App.

2009).

80 An administrative agency, as fact finder, also receives deference when choosing between conflicting evidence. State
ex rel. Missouri Office of Public Counsel v. Public Service Comm'n of State, 293 S.W.3d 63, 80 (Mo. App. 2009)

st Bonney v. Environmental Engineering, Inc., 224 S.W.3d 109, 120 (Mo. App. 2007); State ex rel. Amrine v. Roper, 102
S.W.3d 541, 548 Mo. banc 2003); Rodriguez v. Suzuki Motor Corp., 936 S.W.2d 104, 110 (Mo. banc 1996), citing to,
Addington v. Texas, 441 U.S. 418, 423, 99 S.Ct. 1804, 1808, 60 L.Ed.2d 323, 329 (1979).

Witness credibility is solely a matter for the fact-finder, ii wi¢h is free to believe none, part, oralloft he t esti monyo.
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convince the Commission itis i mo likegly thann o thétLakeRegi on6s proposed
and reasonable.*

In determining whether the rates proposed by Lake Region are just and reasonable, the
Commission must balance the interests of the investor and the consumer.®® In discussing the need
for a regulatory body to institute just and reasonable rates, the United States Supreme Court has held
as follows:

Rates which are not sufficient to yield a reasonable return on the value of the property
used at the time it is being used to render the services are unjust, unreasonable and
confiscatory, and their enforcement deprives the public utility company of its
property in violation of the Fourteenth Amendment.*
In the same case, the Supreme Court provided the following guidance on what is a just and reasonable
rate:

What annual rate will constitute just compensation depends upon many
circumstances and must be determined by the exercise of a fair and enlightened
judgment, having regard to all relevant facts. A public utility is entitled to such rates
as will permit it to earn a return on the value of the property which it employs for the
convenience of the public equal to that generally being made at the same time and
in the same general part of the country on investments in other business undertakings
which are attended by corresponding risks and uncertainties; but it has no
constitutional right to profits such as are realized or anticipated in highly profitable
enterprises or speculative ventures. The return should be reasonably sufficient to
assure confidence in the financial soundness of the utility and should be adequate,
under efficient and economical management, to maintain and support its credit and
enable it to raise the money necessary for the proper discharge of its public duties. A
rate of return may be reasonable at one time and become too high or too low by
changes affecting opportunities for investment, the money market and business
conditions generally.*

The Supreme Court has further indicated:

rate

6] Rl egul ation does not insure that the business

considerations aside, the investor interest has a legitimate concern with the financial
integrity of the company whose rates are being regulated. From the investor or
company point of view it is important that there be enough revenue not only for
operating expenses but also for the capital costs of the business. These include
service on the debt and dividends on the stock. By that standard the return to the
equity owner should be commensurate with returns on investments in other
enterprises having corresponding risks. That return, moreover, should be sufficient to
assure confidence in the financial integrity of the enterprise, so as to maintain its credit
and to attract capital.**¥

% Holt v. Director of Revenue, State of Mo., 3 S.W.3d 427, 430 (Mo. App. 1999); McNear v. Rhoades,

992 S.W.2d 877, 885 (Mo. App. 1999); Rodriguez v. Suzuki Motor Corp., 936 S.W.2d 104, 109 -111 (Mo. banc
1996); Wollen v. DePaul Health Center, 828 S.W.2d 681, 685 (Mo. banc 1992).

% Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591, 603, (1944).

% Bluefield Water Works & Improvement Co. v. Public Service Commission of the State of West Virginia, 262

U.S. 679, 690 (1923).

% Bluefield, at 692-93.

% Federal Power Commission v. Hope Natural Gas Co., 320 U.S. 591, 603 (1944) (citations omitted).
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In undertaking the balancing required by the Constitution, the Commission is not bound to
apply any particular formula or combination of formulas. Instead, the Supreme Court has said:
Agencies to whom this legislative power has been delegated are free, within the ambit
of their statutory authority, to make the pragmatic adjustments which may be called
for by particular circumstances.*’

Furthermore, in quoting the United States Supreme Court in Hope Natural Gas, the Missouri
Court of Appeals said:
[T]he Commission [is] not bound to the use of any single formula or combination of
formulae in determining rates. Its rate-making function, moreover, involves the
making of gragmatic adj ust mé nundertbhe st atutorjuystasmd andard of
reasonabl efultredached, sot thehmethod employed which is controlling. It
is not theory but the impact of the rate order which counts.*®

lll. Disputed Issues

A. Availability Fees
Findin fE

Lake Regionbés Ownhership and Certificate History
21. On August 10, 1971, Four Seasons Lakesites Water & Sewer Company (fiLakesi
W&S 0) was i nc o rvideowatertanddseweroseryice for the Four Seasons Lakesites, Inc.
development.*
22. On February 27, 1973, Four Seasons Lakesites Water & Sewer Company was issued
a Permit of Approval from the Division of Health to supply water to the public.*
23. The Commission granted Lakesites W&S its certificate of convenience and necessity
( A CC N provide water service effective December 27, 1973 in Case No. 17,954. The
Commission amended the company's certificate in Case No. 18,002 effective May 16, 1974, to
expand its water service to areas immediately adjacent to the previously authorized certificated
area.*!
24. Ultimately, Lakesites W&S, or its successors-in-interest, received Commission approval
for providing sewer service and to expand its certificated water and sewer service areas as follows:
a. December 16, 1975: Effective date of Commission Order granting an expansion to
Lakesites W&SO6s CCN. Case No. 18, 416.
b. March 14, 1980: Additional authority granted to Lakesites W&S in an unreported order.
Case No. WA-79-266.

%" Federal Power Commission v. Natural Gas Pipeline Co. 315 U.S. 575, 586 (1942).

% State ex rel. Associated Natural Gas Co. v. Pub. Serv. Comma, 706 S.W. 2d 870, 873 (Mo. App. W.D.
1985).

% Joint Stipulation of Undisputed Facts, No. 1.

9 Joint Stipulation of Undisputed Facts, No. 2.

41Joint Stipulation of Undisputed Facts, No. 3.
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c. February 16, 1990: Additional authority granted to Lakesites W&S to provide sewer
service in an unreported order. Case No. SA-89-135.

d. July 11, 1997: Effective date for Commission order approving a Unanimous Stipulation
to grant Lakesites W&S Company a CCN to extend its sewer operation to areas in
Shawnee Bend and Horseshoe Bend and adjust water tariffs (depreciation schedules).
The Company already had a CCN to provide sewer service in part of Horseshoe Bend.
Case No. WA-95-164.

e. October 9, 1998: Effective date for Commission order extending Four Seasons Water &
Sewer Company 9( folr Seasons W&SQ CCN for its sewer operations. Case No. SA-98-
248.

f. September 1, 2000: Effective date for Commission order granting Lake Region an
extension of its CCN to provide water and sewer service in the Shawnee Bend area.
Case No. SA-2000-295.

g. November 5, 2006: Effective date of Commission order approving expansion of
Lake Regi on &B05-@E3Mnd WAR005-0464.

25. In the WA-95-164 CCN case, the Commission did not include availability fees in the
ratemaking process for the Shawnee Bend area or in tariffs for Lakesites W&S to render service in
that area.* A Staff witness in that case testified that fi t Beveloper and the Company need to enter
into a written agreement whereby the Developer assigns the right to the Company to bill and receive

avail abil ity feeso.

26. In March of 2004, the Commission denied Lake Region6 sequests for CCNs in Case
Number SA-2004-0182.%

27. In addition to the many certificate cases, Lakesites W&S, or its successors-in- interest,

appeared before the Commission seeking rate increases in the following cases:

a. April 16, 1975: Effective date for Commission order denying Lakesites W& S6s t ar i f f
for an imposition of rates for unmetered service. Case No. 18,081.

b. December 5, 1991: Effective date for Commission order granting Lakesites W&S a
rate increase request pursuant to a unanimous agreement. Case No. WR-92-59.

c. August 2, 1998: Effective date for Commission order granting Four Seasons W&S an
increase in rates for its sewer service after the filing of a unanimous disposition
agreement. This increase in rates involved the completed expansion at the Racquet Club
wastewater treatment plant; Case No. SR-98-564.%

*2 Joint Stipulation of Undisputed Facts, No. 4.

* Transcript, Vol. VIII, p. 201, 218.

*In the Matter of the Application of Four Seasons Lakesites Water & Sewer Company for a Certificate of
Convenience and Necessity Authorizing it to Construct, Install, Own, Operate, Control, Manage and Maintain
Water and Sewer Utility Properties for the Public Located in an Unincorporated Area in Camden County and
Miller County, Missouri, Generally Comprising the Eastern Half of the Area Known as fiShawnee Be n dQase No.
WA-95-164, Rebuttal Testimony of Gregory R. Meyer, p. 6.

*® Joint Stipulation of Undisputed Facts, No. 5.

*® Joint Stipulation of Undisputed Facts, No. 6.
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28. With regard to ownership of the company:

a. December 29, 1992: The Commission approved Lakesites W&S application to sell its
water system on Horseshoe Bend to the Ozark Shores Water Company (fAOzar |
S h o r ebat bakesites W&S continued to provide sewer service to the Horseshoe Bend
area. Unreported Case No. WM-93-24.

b. October 9, 1998: Lakesites W&S changed its name to Four Seasons Water and Sewer
Company (AFoOW&S®)e aisro nG0O8-248.No . SA

c. May 16, 1999: The Commission recognized Four Seasons W& S &clsange of name to
Lake Region Water & Sewer Company (Lake Region) in Case No. WO-99-469.%

29. On December 2, 1969, Harold Koplar, the original developer of Four Seasons Lakesites,
Inc., executed the original Declaration of Restrictive Covenants for the development that would
eventually encompass Lake Regionbés service area

30. On March 10, 1971, Harold Koplar, the original developer of Four Seasons
Lakesites, Inc., executed the [First] Amended Declaration of Restrictive Covenants ( i Covenant s o)
for the development that would eventually encompass Lake R e g i senvitesarea.”

31. Article VI of the 1st Covenants establishes Four Seasons Lakesites Property Owners
Association (Lakesites POA), and all property owners in the development automatically become a
member in the Association when they purchase property.*

32. Article VII of the 1st Covenants prohibits the use of outside toilets and requires that
sanitary waste disposal conform with the recommendations of the developer or its successors, the
state and county health boards.>

33.  Atrticles VII and VIII of the 1st Covenants pertain to the central sewage disposal system
and water works. These sections:

a. establish a i mi nm maenthly availability charge for water, water service and the
accommodations afforded the owners of said lots by said water works s y s t dhatsvould
commence when water service was available and continue regardless whether the property
owner takes water service from the central system to be constructed within the
development;

b. allow for the construction of individual wells until such time as the central water system is
constructed, after which the property owner must connect to the central system;

c. establish fa minimum monthly availability charge for sewage disposal and treatment and
the accommodations afforded the owners of said lots by said sewage disposal s y st e mo
that would commence upon the availability for use of a sewage collection main that leads to
an operating sewage treatment facility and continue regardless whether the property owner
connects to the central sewage to be constructed within the development;

d. allow for the construction of individual sewer systems, i.e. septic tanks and tile fields, until
completion of the central sewer system, after which the property owner must connect to
the central system;

7 Joint Stipulation of Undisputed Facts, No.
*8 Joint Stipulation of Undisputed Facts, No.
*9 Joint Stipulation of Undisputed Facts, No.
*0 Joint Stipulation of Undisputed Facts, No.
* Joint Stipulation of Undisputed Facts, No.

RO~
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e. provide that no charge will be made to the lot owners for the right to connect to the water
and/or sewer systems; and,

f. provide that the owner or owners of the water works system and sewage disposal
system will be a privately owned utility authorized by a CCN issued by the Commission
and all availability charges, and times and methods of payment, shall be provided in
schedules or rates and rules to be approved by the Commission.

34.  Article VIII of the 1st Covenants further provides that the availability fees are to be paid

to the owner or owners of the sewage disposal system and waterworkss y st em and t hat

[availability] charges shall become a lien on the lot or lots to which they are applicable as the date
the same betame due. o

35. In addition to agreeing to the restrictive covenants upon the purchase of an
undeveloped lot, the owner of each lot executed a separate water and sewer agreement, the
provisions of which mirrored those in the 1st Covenants.>

36. On January 14, 1986, the Second Amended and Restated Declaration of
Restrictive Covenants was executed by the developer of Four Seasons Lakesites, Inc.*

37. On July 2, 1996, Peter N. Brown, successive developer for Four Seasons Lakesites,
Inc., executed the Third Amended and Restated Declaration of Restrictive Covenants (3rd
Covenants).”®

38. Article VII of the 3rd Covenants pertains to Lakesites POA. All property owners in
the development automatically become a member in the Lakesites POA when they purchase
property.>

39. Article VIII of the 3rd Covenants prohibits the use of outside toilets and requires that
sanitary waste disposal conform with the recommendations of the developer or its successors, the
state and county health boards and the Missouri Department of Natural Resources (DNR).>®

40. Article IX(A) of the 3rd Covenants duplicates the provisions from prior declarations
relating to the water system, but the water system only. This duplication includes the provisions
concerning availability fees. This article includes the provision that owners of the water works system
will be a privately owned utility authorized by a CCN issued by the Commission and all availability
charges, and times and methods of payment thereof, shall be provided in schedules or rates and rules
to be approved by the Commission, or if not so provided, as determined by the owner of the water works
system.”

41. Article IX(C) of the 3rd Covenants provides for a plan for sewage treatment by individual
treatment facilities, which must meet the specifications of Lakesites P O A ®NR- approved plan or by

fother methods of sewage treatment by the Development . 0 |t a that bakegpitesdPOA Wilk s

periodically maintain each individual treatment facility and each lot owner is required to pay a monthly
maintenance fee to the POA for administering the plan. The 3rd Covenants do not mention or require
any availability fees for sewer service to be paid to the developer or to Four Seasons Lakesites
Water & Sewer Company.®

>2 Joint Stipulation of Undisputed Facts, No. 12.
>3 Joint Stipulation of Undisputed Facts, No. 13.
> Joint Stipulation of Undisputed Facts, No. 14.
*® Joint Stipulation of Undisputed Facts, No. 15.
*® Joint Stipulation of Undisputed Facts, No. 16.
> Joint Stipulation of Undisputed Facts, No. 17.
%8 Joint Stipulation of Undisputed Facts, No. 18.
% Joint Stipulation of Undisputed Facts, No. 19.

% Joint Stipulation of Undisputed Facts, No. 20.
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42. The i De v e | oofompunmpdses of Article 1X(C) of the 3rd Covenants, refers to the
Horseshoe Bend lots.*

43. Article IX(E) of the 3rd Covenants provides that, barring certainexce pt i on s, nal l
and other structures requiring sewage or waste water disposal facilities, shall conform to the plan for
sewage treatment; no such home or structure may be occupied unless so connected to the sewage
treatment facility and no septic tank, cesspool or other means of disposal of sewage on an individual
lot may be used in the subdivisions.d?
44, There are multiple amendments to the 3rd Covenants.®
45, The amendment to the 3rd Covenants executed on July 23, 2009 contains specific
provisions regarding the water and sewer systems.®
46. Article IX in July 23, 2009 amendment removes and replaces the entire
Article IX from the 3rd Covenants, and provides, inter alia:
a. Shawnee Bend Lot Owners must fi p ahge owner of the central water system, or its
assigns or designees, a monthly availability charge of Ten Dollars ($10.00), unless the
Owner of the Lot is contractually obligated to Develope r or Developerds as:
di fferent amount ; o
b. The water availability fee for Shawnee Bend Lot Owners commences upon the
availability of water in a water system distribution main provided for the Lot and
terminates when the Owner of the Lot connects his Lot to the water distribution main.
c. Unpaid water availability fees become a lien on the Lot the date they become due.
d. Shawnee Bend Lot Owners must i p ahe owner of the central sewer system, or its
assigns or designees, a monthly availability charge of Fifteen Dollars ($15.00), unless
the Owner of the Lot is contractually obligated to Developer,or Devel oper 6s assi

a different amount. o

e. Horseshoe Bend Lot Owners must pay the owner of the water works system a minimum
monthly availability charge (amount not specified).

f.  The Owner of the Horseshoe Bend water works system will be a privately owned public
utility authorized by a certificate of public convenience and necessity issued by the
Commission to operate the water works system.

g. The availability fees charged for the Horseshoe Bend Water System shall be provided in
the Schedules of Rate and Rules. Regulations and conditions for water services shall be
approved by the Commission (or any successor) and if not so provided will be
determined by the owner of the water works.

h. Unpaid sewer fees for maintenance, owed to Lakesites POA, become a lien on the Lot
and may be enforced by the Association.

i. The water and sewer amendment shall survive the execution and recording of the
Fourth Amended and Restated Declaration and shall remain in full force and effect and be
incorporated into the Fourth Amended and Restated Declaration.®

®1 Joint Stipulation of Undisputed Facts, No. 21.
®2 30int Stipulation of Undisputed Facts, No. 22.
% Joint Stipulation of Undisputed Facts, No. 23.
% Joint Stipulation of Undisputed Facts, No. 24.
% Joint Stipulation of Undisputed Facts, No. 25.
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47. All references to regulation by the Commission in the 3rd Covenants apply to the
Horseshoe Bend Water System, which is not at issue in this case since this system was sold and
became Ozark Shores Water Company in 1992.%°

48. On October 1, 2009, the Fourth Amended and Restated Declaration of Restrictive
Covenants ( A 4@ dhv e n a wds sereputed by Peter Brown, Vice-President of Four Seasons
Lakesites, Inc.®’

49.  Article 9 of the 4th Covenants states that all provisions relating to the water and sewer
systems and treatment are set forth in the Amendment to the 3rd Covenants dated July 22, 2009
(executed July 23, 2009).%®

50. Recital E in the 4th Covenants indicates the Declarant Developer may amend the
Declaration at any time until all the lots in development have been sold.*

51. All of the lots developed by Four Seasons Lakesites, Inc. on Shawnee Bend have been
sold.™

52. Section 19.3 of the 4th Covenants allows the property owners to seek amendment of
the Declaration subject to certain conditions. Those conditions include:

a. The Declaration is binding until January 15, 2015, after which it is automatically
renewed unless the owners of 90% of the lots vote to terminate the Declaration.

b. The Declaration may be amended at any time by the Developer at the request or with the
consent of the Board until such time as all lots are sold, at which such time the
Declaration may be amended by the affirmative vote of two-thirds of the owners of all of
the lots entitled to vote.

c. Inthe case of amendment by two-thirds of the property owners the amendment shall be
executed by the requisite lot owners or the Lakesites POA.™

53. The 4th Covenants constitute an agreement between Peter N. Brown, successive
developer for Four Seasons Lakesites, Inc., and the property owner. It also creates obligations
between the property owner and Lakesites POA."

54, Lake Region is not a party to any of the restrictive covenants that establish the
availability fees.”

55. The 3rd and 4th Covenants do not represent that the Commission would determine
or tariff rates for availability fees."™

56. With respect to the water systems, the 3rd and 4th Covenants provide that if the
Commission does not provide or approve regulations and conditions for services, they will be
determined by the owner of the system.”

57. The specimen land sales contract utilized by Four Seasons Lakesites, Inc. also
contains provisions regarding the charging of availability fees. Paragraph 9 (B) and (C) provide:

a. all lots in the development will be served by a central water system;

b. the buyer agrees to pay availability fees until the central water system is
completed to the point that a main water line runs in front of the b u y sprogerty;

% Joint Stipulation of Undisputed Facts, No. 26.
87 Joint Stipulation of Undisputed Facts, No. 27.
% Joint Stipulation of Undisputed Facts, No. 28.
% Joint Stipulation of Undisputed Facts, No. 29.
® Joint Stipulation of Undisputed Facts, No. 30.
™ Joint Stipulation of Undisputed Facts, No. 31.
2 Joint Stipulation of Undisputed Facts, No. 32
& Transcript, Vol. VI, p. 235.

" Joint Stipulation of Undisputed Facts, No. 33.
’® Joint Stipulation of Undisputed Facts, No. 34.
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c. the availability fee for water is $10.00 per month;
d. the availability fee for water shall be paid to the seller or the s e | |assigries, Lake

Region Water & Sewer Co.;

the buyer agrees to pay all cost for connectingb u y ehonge $o the central water system;
all lots in the development will be served by a central sewer system;

the buyer agrees to pay a monthly availability fee to the seller or s el | er 6 s
until such time as the buyer constructs a home on the property; and,

once the buyer constructs a home, the buyer shall pay the sewer system operator
a one-time connection fee and monthly fee for sewer service.”

> @0

Purpose of Availability Fees

58. In Commission Case Number 17,954, the original certification case, the Commission
received into evidence an engineering report and the testimony of James W. French,
registered professional engineer.’’

59. The engineering report and testimony demonstrate that the economic feasibility of
constructing the water and sewer system for what would ultimately become the service area for Lake
Region was dependent upon the use of availability fees charged to the purchasers of the
undeveloped lots."

60. A copy of a separate availability fee agreement is attached to the engineering report. The
availability fee agreement contains provisions mirroring the terms for water and sewer service outlined
in the 1st Covenants.”

61. The Commi ssionds Report and Order i n 1l%3se

( A 1 90/r3d egramting Four Seasons Lake Sites Water and Sewer Company (Lake Region $
predecessor in interest) its CCN for water service, acknowledges the use of availability fees and
distinguishes the agreement for those charges from the rates and charges proposed for rendering
metered and unmetered water service.*

62. The 1973 Order requires Lake Re g i @nedicessor in interest to file tariffs including
the rates for metered and unmetered water service. The Commissio rs @rder does not require the
tariffing of availability fees.®

63. The collection of availability fees, by the terms and timing of the original
agreements, began prior to construction or completion of the water and sewer systems and were
collected to make construction of the systems feasible.®

64. The purpose for establishing the availability fees was to recover the investment in the
water and sewer systems, not to maintain or repair the existing operations of the systems once they
were constructed.®

% Joint Stipulation of Undisputed Facts, No. 35.
7 Joint Stipulation of Undisputed Facts, No. 36.
8 Joint Stipulation of Undisputed Facts, No. 37.
™ Joint Stipulation of Undisputed Facts, No. 38.
8 Joint Stipulation of Undisputed Facts, No. 39.
8 Joint Stipulation of Undisputed Facts, No. 40.
8 j0int Stipulation of Undisputed Facts, No. 41.
8 Joint Stipulation of Undisputed Facts, No. 42.
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65. The cost of that plant investment incurred by the developer has been treated as a
contribution in aid of construction (ACI ACthe and

company earns a return for ratemaking purposes. The amount of that plant investment donated by
the developer associated with the availability fees is approximately $5.3 million.**

66. Lake Region witness Larry R. Summers testified credibly that by his calculations it
would take more than 45 years to recoup the d e v e | oimvestiméns of $5.3 million through the
use of availability fees.®

67. People who purchase lots who are subject to paying the availability fees receive a
benefit from paying the availability fees. That primary benefit is access to required utility service, in this
instance potable water and sewage treatment, without having to sustain additional costs of installing
a well or a septic system. A secondary benefit for paying the fees is the avoidance of having a lien
placed on the property by operation of the terms of the land sales contract or the restrictive covenants.
Having the infrastructure in place also facilitates the sale of lots by complying with deed restrictions.®

Assignment or Transfer of Ownership of the Availability Fees

68. On August 17, 1998, Four Seasons Lakesites, Inc. assigned the availability fees to Roy
and Cindy Slates.?’

69. The 1998 and 1999 Annual Reports to the Commission for Four Seasons Water &
Sewer Co. confirm thatthe ¢ 0 mp a stgckdveas also transferred to the Slates.®

70. Following the August 17, 1998 assignment, neither Four Seasons Group, Inc. nor Four
Seasons Lakesites, Inc. were involved with the billing or collection of availability fees assessed to the
properties in lcakems®Regi onds servi

71. OnJuly 27, 1999, Lake Region filed its Annual Report with the Commission for the year
ending December 31, 1998. Availability fees are listed as i ot h B ¢ o amd total $52,648. This is
consistent with timing of the assignment of the fees to the Slates. The 1998 Annual Report was the
last year availability fees were reported to the Commission.*

72. On April 12, 2000, Roy and Cindy Slates assigned the availability fees to Lake
Region Water & Sewer Company.™

73. On April 12, 2000, Lake Region Water & Sewer Company assigned the availability
fees to Waldo I. Morris.*

74. On October 13, 2004, Waldo I. Morris (President of Lake Region Water & Sewer Co.)
and Robert P. Schwermann and Sally J. Stump executed afiCont r act RegarFdies® Ava
(AiFee Comtracto)

75. Part of the Fee Contract included consummating and closing a Stock Purchase
Agreement (dated September 10, 2004) in which Robert P. Schwermann and Sally J. Stump
purchased all of the stock in Lake Region for three million dollars.**

:;‘ Lake Region Ex. 2, Summers Rebuittal, p. 9.
Id.

% Joint Stipulation of Undisputed Facts, No. 43.
8 Joint Stipulation of Undisputed Facts, No. 44.
% Joint Stipulation of Undisputed Facts, No. 45.
% Joint Stipulation of Undisputed Facts, No. 46.
% Joint Stipulation of Undisputed Facts, No. 47.
%1 Joint Stipulation of Undisputed Facts, No. 48.
92 Joint Stipulation of Undisputed Facts, No. 49.
% Joint Stipulation of Undisputed Facts, No. 50.
% Joint Stipulation of Undisputed Facts, No. 51.
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76. The Fee Contract was accompanied by a separate i As s i ¢ of Aailability Fe e s
agreement specifying that for theadtmabht cfon$i
Morris assigned the availability fees to Robert P. Schwermann and Sally J. Stump.*®

77. Robert P. Schwermann and Sally J. Stump hold the availability fees as tenants in
common.®

78.  On October 8, 2003, a lawsuit was initiated by Four Seasons Lakesites, Inc., contesting
the ownership of the property rights for the availability fees; Civii Case No. CV103-760CC.
The defendants in that lawsuit included Lake Region and Roy and Cindy Slates, and Waldo Morris,
the former owners of Lake Region. On April 15, 2005, a confidential settlement was reached
regarding who owned the property rights to the fees. This settlement included the assignment of
availability fees from Waldo Morris to Robert P. Schwermann and Sally Stump. Sally J. Stump and
RPS Properties, L.P. received the right to collect the availability fees as a result of that settlement;
however, terms were put in place as to which party received what portion of the availability fees.*’

79. Four Seasons Lakesites, Inc. holds a security interestin RPSPr oper t i and,

Sally St u mpvaikbility fees as defined in the Collateral Assignment and Security Agreement
dated April 15, 2005 and the Availability Fee Assessment rights as defined in the Collateral
Assignment and Security Agreement dated April 15, 2005. This security interest includes all
accounts, accounts receivable, payment intangibles, contract rights, chattel paper, instruments and
documents and notes; all proceeds relating thereto; and all of the foregoing, which are related to or
arising from such Availability Fees and the Availability Fee Assessment Rights.*®

Collection and Amount of Availability Fees

80. According to the terms of the sales contract and the restrictive covenants for Four
Seasons Lakesites, Inc. availability fees are levied on the owners of undeveloped lots. Once lots are
developed, the owner of the property must connect to the water and sewage systems and availability
fees are no longer charged once the connection is made and water and sewer service are being
provided.*

81. Availabiityf ees are not paid by Lake Regi on8s

82. Lake Region must provide service to any property owner requesting service within Lake
Re gi osendce area, even if the property owner does not pay or is in arrears on paying the
availability fees."

83.  The number of annual bills for availability fees will vary while lots are sold and developed
and will continue to vary annually until all lots are sold and developed.'®

84. The actual amount of availability fees collected will vary based upon the property
owners fulfilling their obligation to pay.*®

Jomt Stipulation of Undisputed Facts, No. 52.
Jomt Stipulation of Undisputed Facts, No. 53.
Jomt Stipulation of Undisputed Facts, No. 54.
Jomt Stipulation of Undisputed Facts, No. 55.
% Joint Stipulation of Undisputed Facts, No. 56.
100Jomt Stipulation of Undisputed Facts, No. 57.
Jomt Stipulation of Undisputed Facts, No. 58.
Jomt Stipulation of Undisputed Facts, No. 59.
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85. The actual amount of availability fees collected annually will vary based upon when the
property owners pay the fees.'®

86. Depending on how quickly property owners develop their lots, some may pay availability
fees for a very small number of months and some may pay the fees for years.'®

87.  The availability fee income that was reported to the Commission appears on line F-42 of
the Annual Reportsfor i Ot her I ncome'™and Deductions. 0

88. Sincethe sale of Lake R e g i stock ad the assignment of availability fees to Robert P.
Schwermann and Sally J. Stump, and the settlement agreement executed in Civil Case No. CV103-
760CC, Sally J. Stump and RPS Properties, L.P. have the right to collect the availability fees.*”’

89. RPS Properties, L.P. and Sally Stump d/b/a Lake Utility Availability 1 bills for and collects
i a v ailitylfeaebdrom land owners of undeveloped lots within the service area of the Lake Region.
Lake Utility Availability 1 is a fictitious name registered with the Missouri Secretary of State.*®

90. Management fees for RPS Properties, L.P. and Vernon Stump are paid into the same
account in which the availability fees are deposited. That account is titled Lake Utility Availability
Fees and is owned by RPS Properties and Sally Stump.*®

91. Billing statements for the availability fees beartheca pt i on @ LAavkaei |Usbdilliittyy o
display the same address and phone number as a copy of a customer bill for water and sewer service
from Lake Region.'

92. Cynthia Goldsby is currently a billing clerk employed by Camden County Public
Water Supply District Number 4.**

93. Ms. Gol d s hoyurl§ svage is paid by Camden County PWSD4 and is $14.44.'*

94. As part of Ms. Gloelprab\sdbsybiflisg and @dilectioreserpiacesr s i bi | i
for Lake Region.**?

95. Also as part of Ms. Goldsby& job responsibilities, she handles billing and collection
of the availability fees, but in a 2010 sworn affidavit she stated she did not have information sufficient
to state with certainty that the billing and collection of availability fees was on behalf of RPS Properties
or some other entity or entities.™*

96. RPS Properties, L.P. makes no payments for Ms. Go |l d s Benices. RPS
Properties, L.P. makes no payments to the Camden County PWSD4 for Ms. Gol ds by
services.'

97. Ms Goldsby currently sends bills for annual availability fees to 1,322 individuals or
entities owning Shawnee Bend properties.™®

1% 30int Stipulation of Undisputed Facts, No. 61.
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98. The annual availability fees for both water and sewer for each entity billed is $300.™'
99. RPS Properties, L.P. and Sally Stump began collecting availability fees in 2005, but

they retain only a portion of the availability fees pursuant to the April 15, 2005 settlement agreement
in Civil Case No. CV103-760CC."® The availability fees are currently divided among RPS Properties,
L.P., Sally Stump, and Four Seasons Lakesites, Inc. pursuant to the terms of that settlement
agreement."*

Historical Treatment of Availability Fees

100. The Commission has had a number of cases come before it in the past that have dealt
with issues concerning availability fees. Those issues involved determinations regarding whether the
fees constitute regulated utility services and how to treat the revenue derived from fees.'*

101. In Case No. WR-92-59, where Lakesites Water & Sewer Company (Lake Regio rs 6
predecessor) sought an increase in rates, the availability fees were removed from the general revenue
stream and the rate base was reduced a certain amount as an offset for the reduction in general
revenue related to the availability fees. This case was settled with a unanimous agreement from the
parties that the Commission approved.'*

102. In Case No. WR-99-193, where Ozark Shores sought an increase in rates, the parties
agreed to add availability fees into the general revenue stream of the company and add additional rate
base to the company as an offset. The availability fees are included in utility rates and are not tariffed.
This case was settled with a unanimous agreement from the parties that the Commission approved.'*

103. Peaceful Valley Service Company, a wholly owned subsidiary of Peaceful Valley
Property Owners Association, collects availability charges as general revenue to reserve access to
its water service and the fees are tariffed. Peaceful Valley& tariff provision applies to availability
charges that are generated through a contract between the property owner and the company, or from
a contract between a property owner and a developer that was assigned to the utility company. The
treatment of the availability fees stemmed from a unanimous agreement from the parties that the
Commission approved.'®

104. I.H. Utilities formerly collected availability fees as general revenue and these charges
were tariffed in rates. The fees originated in a contract between the developer and the property owner
that was later assigned to the company. |.H. Utilities no longer collects the fees and they are no longer
tariffed in rates.™

105. Lake Region is the only water or sewer utility regulated by the Commission that has not
treated availability fees as utility revenue.*®

117
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106. The Co mmi sssStaff haS been aware of the availability fees being charged to the
property owners in the Shawnee Bend area since Commission Case No. WA-95-164, the certificate
case for Lakeceerdg’i onds prede
107. Lake Region does not collect availability fees or book those fees into any of its
accounts.”” Those fees have never been i"cluded in Lake R
108. Lake Region annual reports provided to the Commission from approximately 1974-1998
that mention availability fees are not accurate because data is missing from some reports. The
reports also fail to distinguish between the Shawnee Bend and Horseshoe Bend areas, including
areas currently served by Ozark Shores and not involved in this case."”
109. Lake Region has provided good service to its customers and is not a problem company.™*

The 2010 rate case

110. In the last rate case for Lake Region Water and Sewer Company, the Commission
issued its Report and Order on August 18, 2010."*' The 2010 Lake Region rate case involved the
presentation of evidence relating to availability fees, and the Report and Order, which was approved by
the Commission, considered whether it had jurisdiction over the availability fees and how to treat those
feesinlight of the Co mmi s s histony @f previous actions.

111. To determine its jurisdiction, the Commission examined the definition of utilityi s e r ini c e 0
Section 386.020(48), RSMo Supp. 2013."** The Commission concluded that availability fees could
beconst rued to be a Acommodi tyo u ntdaeitrshotlchasserdueiddiction t i on
over those fees. However, the Commission noted that such a determination would be a substantial
departure from past Commission decisions, policy and practice and was contrary to St a feXpdrts
testimony. Itis important to note that the Commission stopped short of making a specific finding of fact
or conclusion of law that availability fees are a commodity.™*

128 Joint Stipulation of Undisputed Facts, No. 81.

127 Transcript, Vol. VIII, p. 233.

128 Transcript, Vol. VIII, p. 288-89.

29 Transcript, Vol. VIII, p. 252-53, 330.

%0 Transcript, Vol. VIII, p. 301-2.

3L n the Matter of Lake Region Water & Sewer Comp a n yApmication to Implement a General Rate

Increase in Water and Sewer Service, File Nos. WR-2010-0111 and SR-2010-0110, Report and Order, issued
August 18, 2010.

¥2 5 Ser viicludesdnot only the use and accommodations afforded consumers or patrons, but also any

product or commodity furnished by any corporation, person or public utility and the plant, equipment,
apparatus, appliances, property and facilities employed by any corporation, person or public utility in
performing any service or in furnishing any product or commodity and devoted to the public purposes of such
corporation, person or public utility, and to the use and accommodation of consumers or patron s 0 .

138 See, Order Regarding Motions for Rehearing, Motion for Reconsideration and Request for Clarification, p. 2,
File Nos. WR-2010-0111 and SR-2010-0110, issued September 1, 2010.
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112. In looking at the Commis s i ohmstdry in relation to availability fees in the 2010
Report and Order, the Commission found that for over 37 years it had treated L a k e R efges asn 6 s
not being a utility service and not within its jurisdiction, regulation or control. The Commission
concluded that it would be inappropriate to change its previous interpretation in an adjudicated order
and that such a major policy shift should occur instead through the process of administrative
rulemaking.® The availability fees were not imputed as revenue to Lake Region in that 2010 Report
and Order.

113. The Commission subsequently opened workshop dockets on August 23, 2010 in
File Nos. WW-2011-0043 and SW-2011-0042, in order to explore options for the ratemaking
treatment of availability fees and formalize a proper policy in a later rulemaking.”* No formal action
was taken in those matters until June 16, 2011 when the Commission consolidated the workshop
dockets with another more general proceeding, File No. WW-2009-0386, which had been instituted
to investigate solutions to problems facing small water and sewer companies.’®®  Staff received
comments and conducted workshops and meetings with interested parties on a number of topics,
but ultimately consensus was not reached on most issues and nothing was proposed to
address availability fees.”* The Commission closed the file on January 23, 2013, and no action has
since been taken to initiate proposed rulemaking regarding availability fees.*

114. The 2010 Report and Order required Lake Region to file a new rate case within three
years from that previous order. In compliance with that order, Lake Region has now filed the current
rate case that is before the Commission. On November 15, 2013, Staff filed direct testimony
asserting that estimated availability fees should be imputed to Lake Region as revenue when
calculating the ¢ o mp a mevénse requirement.”  The Office of Public Counsel filed direct
testimony alleging that availability fees should be considered as contributions in aid of construction
and included as an adtefbase. ¥’ Thus, thé GokmissiBreignovw preented in
this case with the same availability fee issue that it considered in the 2010 rate case.

13 Report and Order, WR-2010-0111 and SR-2010-0110, at p.105-106.

%5 |n the Matter of a Working Case to Investigate Appropriate Methods for Ratemaking Treatment of Fees or
Other Mechanisms Used for Capital Recovery of Sewer and Water Infrastructure Investment, File Nos.
SW-2011-0042 and WW-2011-0043, Order Directing Notice of Working Case and Directing Filing, issued
August 23, 2010.

% 1n the Matter of a Working Case to Investigate Solutions to Problems Facing Small Water and Sewer
Public Utilities, File No. WW-2009-0386, Order Consolidating Investigations, issued June 16, 2011.

137 | ake Region Ex. 2, Summers Rebulttal, p. 2-4.

In the Matter of a Working Case to Investigate Solutions to Problems Facing Small Water and Sewer
Public Utilities, File No. WW-2009-0386, Order Granting Motion to Close File, issued January 23, 2013;
Transcript, Vol. VIII, p. 278.

139 staff Ex. 3, Bolin Direct, p. 13; Staff Ex. 1, Report on Revenue Requirement-Cost of Service, p. 14-16.

19 OPC Ex. 2, Robertson Direct, p. 3-8.
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Conclusions of Law and Decision
Lake Region objections to Staff and Public Counsel availability fee evidence
As a preliminary matter with regard to the issue of availability fees, the Commission must first rule on
evidentiary objections by Lake Regiontoportions of St af f an dim@paddexhibitsi t ne s s

that mention availability fees.}# During the hearing, the regulatory law judge reserved a ruling on
those objections and stated that the Commission would take the objections with the case. Lake
R e g i ocargadnents supporting the objections were filed previouslyi n Lake Regionds eV

motions.'** Therefore, the initial issue for determination is whether to sustain or overrule those
objections.

L a k e R emsitionnisitisat availability fees are beyond the jurisdiction of the Commission,
so any evidence regarding those fees should be excluded from the record because it is irrelevant to
the case. The patrties in this case (except for Staff) and the 2010 Report and Order have all based their
arguments regarding jurisdiction on the definition o f fi s dnr Sedtian 886.020(48), RSMo Supp.
2013. However,itisnotnecessaryoreven r el evant to consider the meani

The words in Section 386.020 are just definitions and do not confer or deny any authority by
themselves. To be pertinent here, the word fi s écedwmust be used in a statute that relates to the
Co mmi s surisdiatibn or statutory authority. Lake Region arguesthat i s e r is impoetant because
it appears in Section 386.250(6), RSMo 2000, which states that:

The jurisdiction, supervision, powers and duties of the public service
commission herein created and established shall extend under this chapter:
*k%

(6) To the adoption of rules as are supported by evidence as to reasonableness
and which prescribe the conditions of rendering public utility service, disconnecting
or refusing to reconnect public utility service and billing for public utility service. All
such proposed rules shall be filed with the secretary of state and published in the
Missouri Register as provided in chapter 536, and a hearing shall be held at
which affected parties may present evidence as to the reasonableness of any
proposed rule;

This statute gives the Commission the authority to promulgate administrative rules relating to
utility service. However, the Commission has not adopted any rules regarding availability fees and is
not attempting to do so in this case. Promulgating a rule describing how a utility service should be
rendered is different than considering a source of revenue when setting utility rates. Therefore, this
statutory provision is not relevant here, and the Commission need not analyze the definition of
fisnei ced i n daéutisdictioni ni ng i ts

! Transcript, Vol. VIII, p. 221-225; 264; 319-321; 347-348; 352; Lake Region Water & Sewer Company&
Objections to Hearing Exhibits, filed March 6, 2014.

2 On November 22, 2013, Lake Region filed a Motion to Strike Portions of the Written Testimony of Staff
Witness Kim Bolin and Sections of Staff& Revenue Requirement and Cost of Service Report, a Motion to Strike
Portions of the Written Testimony of Ted Robertson, Witness for the Office of Public Counsel, and a Motion in
Limine. These evidentiary motions were in response to the direct testimony filed by Staff and OPC and contend
that: 1) the Commission does not have jurisdiction over availability fees, 2) it is unlawful to impute those fees as
revenue to Lake Region without a definitive administrative rule, 3) evidence pertaining to the fees is irrelevant
because the previous report and order concluded that those fees should not be considered imputed revenue to
Lake Region, 4) certain references to availability fees in the testimony filed by Staff and OPC should be stricken,
and 5) Staff and OPC should be barred from conducting further discovery or presenting any evidence at a hearing
regarding availability fees. The Commission denied the motions on December 18, 2013 because they were
premature and directed that any objections be made during the hearing.
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The Commission has personal jurisdiction over Lake Region because it is a water and sewer
corporation and a public utility.143 The Commission has subject matter jurisdiction because Lake

Region filed a rate case. '
guestion is whether the Commission has the statutory authority to consider the availability fees in
determining whether Lake Re g i oprogosed rate increase is just and reasonable. In deciding
whether the rate proposed is appropriate, the Commission can consider any facts it determines to be

relevant.**®>  Moreover, Missouri's prohibition against single-issue ratemaking bars the Commission
from allowing a public utility to change an existing rate without consideration of all relevant factors, such

as operating expenses, revenues, and rates of return.**® Lake R e g isoemedue is relevant to its rate
case, and whether the availability fees were included as part of Lake Regionbs r evenue
is one of the disputed facts in this case. So, the Commission has statutory authority to consider
whether Lake R e g i oemediu® included availability fees in the past and, if so, whether such revenue
should be imputed to Lake Region in the future in setting Lake Re g i oate® s

Lake Region also argues that the Commissio n @geomulgation of an administrative rule
regarding availability fees is a condition precedent to the Co mmi s sconsidefason of those fees.
Since no such rule has been proposed or adopted, Lake Region asserts that the Commission does not
have the jurisdiction to consider availability fees in this case. This argument is not persuasive. Based
on the evidentiary record in the 2010 Rate Case, the Commission concluded at that time that

asserting jurisdiction over availability fees would const i t ut e a pr os pd gdanéral e

applicability that implements, interprets, or prescribes law or p o | i**'c However, the Commission

must now make a determination based on the evidentiary record presented in this case, which is
similar, but not identical to, the record in the 2010 Rate Case.** The preponderance of the evidence in
this case indicates that resolving the issue of availability fees does not involve enacting general policy
for all water and sewer companies. Lake R e g i aituaiien is unique in that the availability fees were
assigned to other entities or persons and not provided to the utility for maintenance or repairs. There is
evidence in the record that, unlike Lake Region, three other utilities which have or had availability fees
retained that revenue with the utility and did not assign it. Since Lake Re g i cituétisn can be
distinguished from those other utilities, an order resolving this particular availability fee issue applies
only to this specific fact situation. Based

143 Joint Stipulation of Additional Material Undisputed Facts, No. 1.

144 See, Sections 393.140(11) and 393.150, RSMo 2000.

S Section 393.270.4, RSMo 2000.

148 State ex rel. Mo. Water Co. v. Public Service Commission, 308 S.W.2d 704, 718-19 (Mo. 1957); State ex rel.
Util. Consumers Council of Mo., Inc. v. Pub. Serv. Comm'n, 585 S.W.2d 41, 56-58 (Mo.banc 1979).

4" Report and Order, WR-2010-0111 and SR-2010-0110, at p.104; See, Section 536.010(6), RSMo
Supp. 2013.

8 In addition, an administrative agency is not bound by stare decisis, nor are agency decisions binding
precedent on the Missouri courts. State ex rel. AG Processing, Inc. v. Public Serv. Comm'n, 120 S.W.3d 732,
736 (Mo. banc 2003). The mere fact that an administrative agency departs from a policy expressed in prior
cases which it has decided is no ground alone for a reviewing court to reverse the decision. Columbia v.Mo. State
Bd. of Mediation, 605 S.W.2d 192, 195 (Mo. App. 1980).

Consequently,t he Commi s s i o nsGlear, pnd thé anlg fealt i o n

or

nst
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on the record of this case, the appropriate action is an adjudication rather than rulemaking.'* The
Commission concludes that it has the statutory authority to consider availability fees and that the
evidence presented at the hearing is relevant to resolving that issue through adjudication. Therefore,
the Commission will overrule Lake R e g ibhgeations to the availability fee evidence presented in
the hearing.
Treatment of availability fees

The Commission must determine whether availability fees collected from owners of

undevel oped | ots i n Liarkshoul bagciassified as Lake Regioncre/enteeor r

applied against rate base. St a fpdsifioa is that availability fees collected going forward should be
imputed as revenue to Lake Region, although Lake Region does not currently receive any of those
funds. Public Counsel asserts that availability fees should be applied against rate base as
contributions in aid of construction. Lake Region opposes both of these positions.

Staff has proposed two arguments why the availability fees should be imputed as revenue to
Lake Region. First, Staff alleged in its pre-filed testimony and during the hearing that the assignment
of the availability fee revenue in 1998 to shareholders of the company by Lake Region was
imprudent. Second, Staff states that the assignment of availability fees to shareholders in 1998
constituted an illegal act that is void as a matter of law because it was not approved by the
Commission. Staff alleges that the assignment violated Section 393.190.1, RSMo 2000, which
prohibits a water or sewer corporation from selling or assigning fany part of its franchise, works or
s y s t withdut Commission approval.’® Both arguments are based on the assumption that Lake
Region received or had use of the availability fees at the time of the assignment.

As the party requesting the rate increase, Lake Region bears the burden of proving that its
proposed rate increase is just and reasonable.™ The issue of availability fees was first introduced into
the case when Staff and Public Counsel submitted testimony concerning that issue after Lake Region
filed its proposed tariff and direct testimony. Since these assertions concerning availability fees do
not involve an element of Lake R e g cagen lutsrather present a new issue not depending on the
truth of Lake R e g i alledatsons, Staff and Public C o u n saeglin@ents are analogous to an affirmative
defense, such as fraud or illegality.**?

91n contrast to a rule, an adjudication is ffa]n agency decision which acts on a specific set of accrued facts and

concludes only them.0HTH Companies, Inc. v. Missouri Dept. of Labor and Indus. Relations, 157 S.W.3d 224, 228
-229 (Mo. App. 2004).

%0 This theory was not previously identified as an issue by the parties, and Lake Region was not provided an
opportunity to present any evidence on it, which it was entitled to do as a matter of due process. However,
because of the Commission 0 udtimate decision on this issue the Commission will address the substance of
Staff éent.ar gu

15! Section 393.150.2, RSMo 2000.

2 Mo. Sup. Ct. R. 55.08 states fi [ ppl¢ading to a preceding pleading, a party shall set forth all applicable
affirmative defenses and avoidances, including but not limited to accord and satisfaction, arbitration and
award, assumption of risk, contributory negligence, comparative fault, state of the art as provided by statute,
seller in the stream of commerce as provided by statute, discharge in bankruptcy, duress, estoppel, failure of
consideration, fraud, illegality, injury by fellow servant, laches, license, payment, release, res judicata, statute of
frauds, statute of limitations, truth in defamation, waiver, and any other matter constituting an avoidance or
affirmative defense. A pleading that sets forth an affirmative defense or avoidance shall contain a short and plain
statement of the facts showing that the pleader is entitled to the defense or avoidance. When a party has
mistakenly designated a defense as a counterclaim or a counterclaim as a defense, the court may treat the
pleadings as if there had been a proper designation.0(emphasis added) See also, B | ascL&wdDictionary (6th ed.
1990), which defines affirmative defense as a i ma tasserted by defendant which, assuming the complaint to
be true, constitutes adefense t o it . 0
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As the parties asserting that availability fees should be included in the determination of Lake

Regionés rates, St af f and Public Counsel bear t he
allegations."*
There is evidence that it was the develope r 6 s i nt e nestrictivdnl@nd covehaats were

created in the 1970s that those availability fees would be paid to a water and sewer company
certificated by the Commission and included in approved rates, but those fees were never included in
Lake Re g i @ate$. §he annual reports provided to the Commission from approximately 1974-1998
that mention availability fees are not accurate because data is missing from some reports and are not
reliable because the reports fail to distinguish between the Shawnee Bend and Horseshoe Bend
areas, including areas currently served by Ozark Shores and not involved in this case. There is an
indication that Lake Region 6 medecessor may have received availability fees in 1992"*, but Staff
and Public Counsel did not explore this further or present any evidence on this point. Staff alleges
that the assignment of the availability fee revenue to the Lake Region shareholders was imprudent, but
presented no evidence about the specific details of the assignment, the reasons for or against that
action, why the assignment was improper, or how it resulted in harm to the ratepayers. There is
support in the record for Lake R e g i @asifios that Lake Region did not receive any availability fees
at the time of the assignment in 1998. A fact stipulated by all the parties stated that in 1998 the

developer, not Lake Region, assigned the availability fees to the shareholders of Lake Region.155
If Lake Region had been receiving the availability fees at that time, it should have at least been a
party to the assignment.

Even assuming that Lake R e g i prad@cessor did receive availability fees prior to 1998, there
was no evidence presented concerning the ¢ o mp a nsg 6fsavailability fees during the early years
before the assignment, other than the one stipulated fact that it h e p for gstabdishing the
availability fees was to recover the investment in the water and sewer systems, not to maintain or repair

the existing operations of the systems once they were constr u ¢ t*%8 df bake R e g i @raddcessor
received the availability fee revenue prior to 1998, it is unclear whether the company had the full use
of those funds for utility purposes or whether it only acted as a conduit for reimbursing the developer
for the construction costs of the water and sewer systems. The Commission concludes that Staff has
not presented sufficient evidence to show that Lake Region or its predecessor imprudently assigned
the availability fees to its shareholders in 1998 or used that revenue for utility purposes, thus making
the fees a part of Lake Region 6fisf r a n wdiks & © , s y atthe tmeé of the fee assignment.

3 Ozark Air Lines, Inc. v. Valley Oil Co., L.L.C., 239 S.W.3d 140, 145 (Mo. Ct. App. 2007); Kansas City
Power & Light Co. v. Bibb & Associates, Inc., 197 S.W.3d 147, 156 (Mo. Ct. App. 2006).

134 Joint Stipulation of Undisputed Facts, No. 77.
Joint Stipulation of Undisputed Facts, No. 44.
Joint Stipulation of Undisputed Facts, No. 42.

155
156
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While Public Counsel agrees with Staff that availability fees should be accounted for in setting
rates, it does not believe that Staf § gioposal of imputing revenue to Lake Region is reasonable
because it would unjustly benefit shareholders by maintaining a higher rate base on which
shareholder returns are calculated. Public Counsel recommends instead that the Commission apply
availability fees against rate base as contributions in aid of construction ( GIAC0O )which are donations
or contributions of cash, service or property to a utility for purposes of construction. Public Counsel
estimated that the availability fees collected far exceed the amount of the contributions already
donated as CIAC by the developer for system construction and argues that these excess fees should
also be treated as CIAC and further reduce Lake Re g i aatebbase. However, the Commission
finds Lake Regi ono6s e d5ydaesrioctke avaifahility feestto fullyoreirhbdrsettha k e
developer for the donated infrastructure to be more credible than Publ i ¢ C o astinsated. dhss
indicates that the lot owners have not yet paid any excess fees that would justify reducing Lake
Regionébés rate base.

In addition, the Commission determines it would be unjust and unreasonable for the
Commission to adopt either St & brfPdblic C o u n srecbnimendations. Either approach would deny
the developer or its successors the opportunity to recover the original donated investment. This would
also unfairly give the customers the double benefit of having part of the plant contributed, but then
reducing rates through imputing fictitious revenue or further reducing rate base. It would be incorrect to
assume that Lake Region can force the current beneficiaries of the availability fees (some of whom are
not shareholders) to return those funds to the company in response to a Commission order. If Lake
Region were to fail in that attempt, the company may suffer a revenue shortfall below its cost of
service, which could have dramatic negative consequences to its financial viability. For all of the
reasons stated above, the Commission concludes that availability fees collected from owners of
undeveloped lots in Lake R e g isaeamvite territory should not be classified as Lake Region revenue or
applied against rate base.

B. Capital Structure
Findings of Fact

115. Lake Region is owned by RPS Properties, L.P. and Vernon Stump.*" Vernon Stump
acquired his shares in Lake Region from his wife, Sally Stump, on December 31, 2012.™® RPS
Properties, L.P. is a limited partnership for the Schwermann family with Robert Schwermann as
the general partner.™

116. In the 2010 rate case, all of the debt associated with Lake Region was debt of the then
existing Lake Region shareholders with Alterra Bank as the lender ( fi s h ade e h d loaadntlae) ,
parties to that rate case agreed that Lake Region should be considered to have a capital structure of
100% debt.**

117. The shareholder loan was used in the acquisition of Lake Region and has been
refinanced several times.***

7 staff Ex. 1, Report on Revenue Requirement-Cost of Service, p. 2; Transcript, Vol. VIII, p. 261.

128 q; Transcript, Vol. VI, p. 167.
%9 staff Ex. 1, Report on Revenue Requirement-Cost of Service, p. 5.
1%0 staff Ex. 1, Report on Revenue Requirement-Cost of Service, p. 6-7; Staff Ex. 7, Atkinson Surrebuttal, p. 2-

181 staff Ex. 1, Report on Revenue Requirement-Cost of Service, p. 5-6; Transcript, Vol. VIII, p. 165.
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118. In 2011, Alterra Bank required a negative pledge agreement on the shareholder loan,
in which the shareholders agreed not to pledge as collateral any of the assets of Lake Region on
any other indebtedness.'®  Other than the negative pledge agreement, the notes and pledge
agreements for the shareholder loan do not mention Lake Region assets.™ Alterra Bank later
released the negative pledge agreement on the shareholder loan, and it was no longer in force as of
January 1, 2014.'*

119. That shareholder loan is secured by the shareholde r shares of stock, but is not
currently secured by any Lake Region utility assets.'® The shares of stock are not considered to
be assets of Lake Region for accounting purposes.*®

120. In 2012, Lake Region filed a financing application with the Commission in order to
restructure the c torsipa approxanatélyi60% debtard 40% equity.'®’ With the
approval of the Commission in File No. WF-2013-0118, Lake Region took out a loan from Alterra Bank

in the amount of approximately $1.4 million ( fi ledRkgion | oano) , whi ch was
common equity from Lake Regio n &lareholders and wassec ur ed by t he compan

and cash flow. %8

121. The currentamount of the Lake Region loan is approximately $1.4 million and the

remaining amount of the shareholder loan is approximately $1.3 million.*®°

122. Lake Regi on 0 sstractre is 8% dabtapdi40%aequity.*”

123. Staff used a Small Utility Return on Equity (ROE)/Rate of Return (ROR)
Methodology ( A me t h o)dt@ tewetpy & hypothetical capital structure, target bond rating, and
estimated return on equity.’™ St a fehsdrmble methodology is a transparent and verifiable method
for establishing a capital structure and measurement of a fair return on equity.*”

124. St a imétliodology calls for the use of a hypothetical capital structure that limits debt
to 75% of total capital in situations where a small water and sewer company has debt capital in excess
of 75%.*"

125. Staffobmethodology demonstrates that Lake Region® actual capital structure is consistent
with the level of business and financial risk associated with a company such as Lake Region.*”

126. Regulatory recognition of Lake Regio n Gatual capital structure makes it easier for
Lake Region to obtain more favorable terms from lenders in the future when refinancing existing
loans or securing additional capital.*”

182 | ake Region Ex. 7, Alterra Bank/RPS loan documents; Transcript, Vol. VIII, p. 170.

1% Transcript, Vol. VIII, p. 187.

184 | ake Region Ex. 2, Summers Rebuttal, p. 13-14; Lake Region Ex. 6; Transcript, Vol. VIII, p. 188.
Lake Region Ex. 7, Alterra Bank/RPS loan documents; Lake Region Ex. 2, Summers Rebuttal, p. 12-13.
166 Transcript, Vol. VIII, p. 176.

187 | ake Region Ex. 2, Summers Rebuttal, p. 12.

Staff Ex. 1, Report on Revenue Requirement-Cost of Service, p. 4-5; Transcript, Vol. VIII, p. 167-168.
169 |d

170 | ake Region Ex. 2, Summers Rebuttal, p. 12.

"1 staff Ex. 1, Report on Revenue Requirement-Cost of Service, Appendix 2, Schedule SA-1.

172 | ake Region Ex. 5, Gorman Rebuttal, p. 3.

Staff Ex. 1, Report on Revenue Requirement-Cost of Service, Appendix 2, Schedule SA-1, p. 4.

" |Lake Region Ex. 5, Gorman Rebuttal, p. 2-11; Transcript, Vol. VIII, p. 150-51.

® Transcript, Vol. VIII, p. 158.

165

168

173
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Conclusions of Law and Decision

The primary issue in determining Lake Regi ond6s appropriate camital
apply the co mp a nagtd@abkcapital structure or a hypothetical capital structure. Both Lake Region and
Public Counsel argue that the capital structure for Lake Region should be based on its actual capital
structure, but Staff disagrees with that position.

Staff states that a hypothetical capital structure should be used for Lake Region, based on its
conclusion that the company is financed with 100% debt. Staff reaches this conclusion because it
includes in its calculation of company debt the shareholder loan. Staff considers the shareholder
loan to be company debt because it believes that in the event of a default of the shareholder loan, the
lending bank would take control of the u t i lassétss dnssituations where a small water and sewer
utility has debt in excess of 75% of capital, Staff believes it is appropriate to use a hypothetical capital
structure that limits debt to 75% of total capital.

Staff& assumption that the shareholder loan is debt of the company is incorrect. The
shareholders pledged their shares of stock in the company as security for the loan, but did not pledge
the actual utility assets. In the event of a default, the lending bank would take control of the company
stock, not the utility assets. Staff& position that the Lake Region loan and the shareholder loan
should all be considered to be company debt requires that the corporate form of Lake Region be

disregarded. A corporation such as Lake Region is a legal entity separate and distinct from its

owners.™® Courts look to the corporation, not the shareholders, in determiningthec or por aght$ on 6 s

and duties in respect to third parties unless the owners use the corporate form to engage in wrongful

conduct.'”” One of the rare circumstances where the corporate form is disregarded is when a
corporation is so dominated by a person as to be an alter ego of that person. In that case the

twoare treated as one, which is k.ﬁ%Whisthecsyisﬁupuiallgr Ci
used when a third party is attempting to reach a sh a r e h o &ssets in ditigation with a corporation.

St a pdsifios is, in effect, a reverse pierce by usingthes h ar e h aébts wraffed the debt of the
company. However, Staff has presented no evidence of fraud or wrongful conduct to justify

di sregardi ng logpdkate foRe ghd teating thecshareholder loan as company debt.
Therefore, the s har ehol der l oan should not be consi doered
debt.

78 Forest City Mfg. Co. v. International LadieséGarment WorkersdUnion, Local No. 104, 111 S.W.2d 934, 940 (Mo.
App. E.D. 1938).

" Commerce Trust Co. v. Woodbury, 77 F.2d 478, 487 (8" Cir. 1935).

8 Collet v. Am. Nat. Stores, Inc., 708 S.W.2d 273, 284 (Mo. Ct. App. 1986). In order to pierce the corporate veil,
a party must show: (1) Control, not mere majority or complete stock control, but complete domination, not only of
finances, but of policy and business practice in respect to the transaction attacked so that the corporate entity
as to this transaction had at the time no separate mind, will or existence of its own; and (2) Such control must
have been used by the defendant to commit fraud or wrong, to perpetrate the violation of a statutory or other
positive legal duty, or dishonest and unjust act in contravention of plaintiff's legal rights; and (3) The aforesaid
control and breach of duty must proximately cause the injury or unjust loss complained of.
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Since Lake Re gi odehi <apital is less than 75%, according to St a fréasosable
methodology the use of a hypothetical capital structure is not appropriate. = That methodology
demonstrates that use of the actual capital structure of 60% debt and 40% equity is reasonable and
benefits the company and its customers by lowering its cost of refinancing and obtaining additional
capital in the future. The Commission concludes that the capital structure for Lake Region should be
based on its actual capital structure of 60% debt and 40% equity.

C. Return on Equity
Findin f Fact

127. Staff used the same methodology for determining capital structure in order to estimate
Lake R e g isaosdof common equity.””® The methodology applies a standard risk premium to a
reasonable estimate of the current cost of debt for Lake Region to arrive at an estimated return on
equity.*®

128. At a 60% level of debt capital, St a fmietboslology indicates that Lak e Regi ono:
financial risk profile would be on the threshold between i Agg e s sand @i ghl y kheVhatr aged
financial risk profile, when applied to Standard & Poor 0 Griteria Methodology: Business
Risk/Financial Risk Matrix Expanded, would support a credit rating that is approximately two notches
higher than what Staff had used for its more leveraged capital structure recommendation.*®*

129. At a 60% level of debt capital, Staff& methodology supports Staff& alternative return on
equity for Lake Region of 11.93%.'%

Conclusions of Law and Decision

In order to set a fair rate of return for Lake Region, the Commission must determine the
weighted cost of each comp onen't of dagitad structurie.l The gotonent at issue in this
case is the estimated cost of common equity, or the return on equity. Estimating the cost of common
equity capital is a difficult task, as academic commentators have recognized.183 Determining a rate
of return on equity is imprecise and involves balancing a utility's need to compensate investors
against its need to keep prices low for consumers.*®*

179 staff Ex. 1, Report on Revenue Requirement-Cost of Service, p. 7.
189 |d. at Appendix 2, Schedule SA-1, p. 2.

181 Staff Ex. 7, Atkinson Surrebuttal, p. 9; Staff Ex. 1, Report on Revenue Requirement-Cost of Service,
Appendix 2, Schedule SA-3.

182 staff Ex. 7, Atkinson Surrebuttal, p. 9.
See Phillips, The Regulation of Public Utilities, Public Utilities Reports, Inc., p. 394 (1993).
184 State ex rel. Pub. Counsel v. Pub. Serv. Comm'n, 274 S.W.3d 569, 574 (Mo. Ct. App. 2009).

183
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Missouri court decisions recognize that the Commission has flexibility in fixing the rate of

return, subject to existing economic conditions.®® # T hcases also recognize that the fixing of rates
is a matter largely of prophecy and because of this commissions in carrying out their functions
necessarily deal in what are called 6 mes of reasonableness' the result of which is that they

have some latitude in exercising this most difficult function."*®® Moreover, the United States
Supreme Court has instructed the judiciary not to interfere when the Commission's rate is within the

zone of reasonableness.*®’

In this case Staff and Lake Region agree that St a fmétliodology for estimating a return on
equity is reasonable, but differ on the result after applying the procedure. Staff believes that at a 60%
level of debt capital the methodology supports a return on equity of 11.93%. Lake Region argues for
the higher return of 13.89%, which Staff originally proposed for its hypothetical capital structure of
75% debt capital. Public Counsel recommends that Lake Re g i @etui ®n equity should be set at
8.5%, which was the return awarded to Lake Region in the 2010 rate case.

The Commission determines that a fair and reasonable return on equity for Lake Region is
11.93%. Public Counse | desommendation is not persuasive because it did not provide sufficient
financial analysis to demonstrate that its recommended return is consistent with current market costs
or would support Lake Region ofimancial integrity and access to capital markets. Th e Co mmi
determinationthat Lak e Regi onds dsabp% debtlis asraduction fromrSet a forigibed

S S

proposal of 75% debt. This reduction in debt results in less financial risk for Lake Region 6 s

investors and supports a lower return on equity without compromising Lake Re g i @bilify o attract
investors and capital. The Commission concludes that a return on equity for Lake Region of 11.93%
constitutes a reasonable balance between the interests of ratepaye r s and t he uti |

D. Legal Fees
Findings of Fact

130. In 2009, Shawnee Bend Development Company, LLC ( i PR v el opmentwl)

action against Lake Region in the circuit court of Camden County, Missouri. SB Development alleged
that Lake Region breached a 1998 contract and sought damages for alleged nonpayment of sums due
for constructing a road crossing, a sewer trunk extension line and a well.*®®

1% State ex rel. Laclede Gas Co. v. Public Service Commission, 535 S.W.2d 561, 570-571 (Mo. App. 1976).

1% State ex rel. Laclede Gas Co. v. Public Service Commission, 535 S.W.2d 561, 570 -571 (Mo. App. 1976). In
fact, for a court to find that the present rate results in confiscation of the company's private property, that court
would have to make a finding based on evidence that the present rate is outside of the zone of
reasonableness, and that its effects would be such that the company would suffer financial disarray. Id.

187 State ex rel. Public Counsel v. Public Service Commission, 274 S.W.3d 569, 574 (Mo. App. 2009). See, Inre
Permian Basin Area Rate Cases, 390 U.S. 747, 767, 88 S.Ct. 1344, 20 L.Ed.2d 312 (1968) ( fowts are without
authority to set aside any rate selected by the Commission J[that] is within a 6éane of
reasonableness' 0 ) .

18 | ake Region Ex. 2, Summers Rebulttal, p. 15.

0N

A
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131. The circuit court judge agreed with L a k e R edgitionp butSB Dgvelopment
appealed to the Southern District Court of Appeals.'®

132. On appeal, the Southern District Court of Appeals agreed with SB Development and
reversed the trial court in favor of SB Development.™°

133. Lake Region participated in the appeal of the case to protect the trial court judgment in
its favor in order to avoid increased costs should the judgment be reversed.***

134. Lake Region incurred non-recurring legal fees in defending the circuit court case and
participating in the appeal.’®* Lake Region incurred an additional $520.10 in legal fees during the true-
up period in pursuit of an application for transfer of the case to the Supreme Court.'*?

Conclusions of Law and Decision

In rate cases, there is initially a presumption thata u t i lexpéngithres incurred in providing

utility service, which are one component of its revenue requirement, are prudent.194 This
presumption can be rebutted upon a showing of serious doubt as to the prudence of the expenditure,

at which point the utility must dispel this doubt and prove the questioned expenditure is prudent.195

The Commission has interpreted this process as follows:
In the context of a rate case, the parties challenging the conduct, decision,
transaction, or expenditures of a utility have the initial burden of showing inefficiency
or improvidence, thereby defeating the presumption of prudence accorded the utility.
The utility then has the burden of showing that the challenged items were indeed
prudent. Prudence is measured by the standard of reasonable care requiring due
diligence, based on the circumstances that existed at the time the challenged item
occurred, including what the u t i | managetnent knew or should have known. In
making this analysis, the Commission is mindful that ii [ t cpbrhpany has a lawful right
to manage its own affairs and conduct its business in any way it may choose, provided

that in so doing it does not injuriously affect the public.196

189 Id
%9 |d. at p. 17; Transcript, Vol. VIII, p. 344,

¥1d. at p. 18.
192 Id.

1% Unanimous Partial Stipulation and Agreement as to True-Up Issues, paragraph 3(b), filed March 17, 2014 and

approved by Commission order issued March 26, 2014.

194 State ex rel. Public Counsel v. Public Service Comm'n, 274 S.W.3d 569, 586 (Mo. App. 2009).

198 1d.; State ex rel. Associated Natural Gas Company v. Public Service Commission of the State of Missouri, 954
S.W.2d 520, 528 (Mo.App.1997); In the Matter of Union Electric Company, 27 Mo.P.S.C. (N.S.) 183, 193 (1985)
(quoting Anaheim, Riverside, etc. v. Federal Energy Regulatory Commission, 669 F.2d 779, (D.C. Cir.

1981)).

1% State ex rel. City of St. Joseph v. Public Service Commission, 30 S.W.2d 8, 14 (Mo. banc 1930); In the
Matter of Missouri-American Water Comp a ny 6 § Sh€essy Report and Order, Case No. WR-2000-281
(August 31, 2000).
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Lake Region incurred the legal expenses at issue defending a position that would have
allowed the company to avoid increased costs. If Lake Region had ultimately been successful, it
would have had to pay less money to SB Development regarding the 1998 contract dispute. The
fact that Lake Region did not prevail on appeal does not make its decision to participate in the appeal
imprudent, especially considering that Lake Region was successful at the circuit court level. Lake
Region pursued a reasonable course of action by participating in the appeal of this case in an
attempt to avoid increased costs. The Commission concludes that the legal fees incurred by Lake
Region in defending the circuit court case and participating in the appeal, including the $520.10
incurred during the true-up period, were reasonable and should be included in the calculation of rates
for Lake Region.

Staff proposed that since these legal expenses are not a normal recurring cost, a five-year
amortization with a tracker to prevent over-recovery is an appropriate mechanism to recover the
expenses. The other parties agree that if these expenses are allowed, St a fporbpdbsed amortization
period and tracker should be applied. The Commission concludes that a five-year amortization with a
tracker to prevent over-recovery is a reasonable mechanism to recover the expenses.

In making this decision as described above, the Commission has considered the positions
and arguments of all of the parties. Failure to specifically address a piece of evidence, position or
argument of any party does not indicate that the Commission has failed to consider relevant
evidence, but indicates rather that the material was not dispositive of this decision.

Additionally, Lake Region provides safe and adequate service, and the Commission concludes,
based upon its independent review of the whole record, that the rates approved as a result of this order
support the provision of safe and adequate service. The revenue increase approved by the
Commission is concluded to be no more than what is sufficient to keep Lake R e g i atilith gants in
proper repair for effective public service and provide to Lake Re g i dnweétas an opportunity to earn
a reasonable return upon funds invested.

THE COMMISSION ORDERS THAT:

1. Lake Region Water & Sewer C 0 mp asrolyje@tions to evidence presented by Staff and
Public Counsel regarding availability fees as described in the body of this report and order are
overruled.
2. The water and sewer service tariff sheets submitted on July 16, 2013, by Lake Region
Water & Sewer Company, assigned Tariff Nos. YW-2014-0024 and YS-2014-0023, are rejected. The
specific sheets rejected are:
P.S.C. MO. No. 1 (Water)
Second Revised Sheet No. 4, Replacing First Sheet No. 4
Second Revised Sheet No. 5, Replacing First Sheet No. 5
First Revised Sheet No. 7-A, Replacing Original Sheet No. 7-A

P.S.C.MO. No. 2 (Sewer)
Third Revised Sheet No. 6, Replacing Second Revised Sheet No. 6
Third Revised Sheet No. 7, Replacing Second Revised Sheet No. 7
Second Revised Sheet No. 8, Replacing First Revised Sheet No. 8
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3. Lake Region Water & Sewer Company is authorized to file tariff sheets sufficient to
recover revenues approved in compliance with this order. Lake Region Water & Sewer Company shall
file its compliance tariff sheets no later than May 7, 2014.

4. Lake Region Water & Sewer Company shall file the information required by Section
393.275.1, RSMo 2000, and Commission Rule 4 CSR 240-10.060 no later than May 7, 2014.
5. The Staff of the Missouri Public Service Commission shall file its recommendation

concerning approval of Lake Regi on Water & S emce tariff Gheetspr@ taterdé s c o m
than May 19, 2014.
6. Any other party wishing to respond or comment regarding Lake Region Water & Sewer
C o mp a rcgmplmnce tariff sheets shall file the response or comment no later than May 19, 2014.
7. All objections not ruled on are overruled and all pending motions not otherwise
disposed of herein, or by separate order, are hereby denied.
8. This Report and Order shall become effective on May 30, 2014, except that Ordered
Paragraphs 3, 4, 5 and 6 shall become effective upon issuance.

R. Kenney, Chm., Stoll, W. Kenney, Hall,
and Rupp, CC., concur and certify
compliance with the provisions of
Section 536.080, RSMo.

Dated at Jefferson City, Missouri, on this 30th day of April, 2014



GRAIN BELT EXPRESS CLEAN LINE, LLC, GRAIN BEHOIEXRREBSC, and CLEAN LINE ENERGY

PARTNERS, LLC

24 Mo. P.S.C. 3d 67
Missouri Landowners Alliance,
Complainant,

V.

File No, EC-2014-0251

N N N N N N

Grain Belt Express Clean Line LLC, )
Grain Belt Express Holding LLC,
Clean Line Energy Partners LLC,

N N N

Respondant.

EVIDENCE, PRACTICE AND PROCEDURE. 81. Generally. A Commission regulation bars certain
communications with the Commission that do not include other persons. An applicant for a certificate of

convenience and necessity published a website and
publications do not constitute a communication with the Commission so the applicant did not violate the
regulation.
ORDER GRANTING MOTION TO DISMISS
Issue Date: May 21, 2014 Effective Date: June 20, 2014

Svyllabus: This order dismisses the above-styled complaint.

Procedural History

On March 11%, Missouri Landowners Alliance ( A MLfiked the above-styled complaint. The
complaint is that Respondents have violated and continue to violate Commission Rules 4 CSR
240-4.02012)and (14) (fAthe ruleso).

The rul es ar e part of regandng eX gparimiasds extoarretad

communications.? Among other things, MLA asks the Commission to order Respondents to
revise their websites.

MLA does not allege that Respondents have had any prohibited communication with the
Commission. However, MLA opines that the rules go beyond ex parte communication with the
Commission. MLA states that Respondents violate the rules by maintaining websites and
publishing materials in support of their goal of building transmission facilities across northern
Missouri.

A summary of the rules is as follows: Subsection 12 states that it is improper for anyone to
try to sway the Co mmi s s judgmedtsoutside the hearing process. And subsection 14(F)
states that an attorney shall not make a statement that a reasonable person would expect would be
publicly disseminated outside the hearing process regarding the substance of a pending case.

Respondents answered on April 11, and filed a motion to dismiss on April 14. Complainant
responded on April 15. The Staff of the Commission responded as ordered on April 28, stating that
the Commission should dismiss the complaint.

! calendar dates refer to 2014 unless otherwise noted.
2 Commission Rules 4 CSR 240-4.020.

ot her

rul es
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Decision

The Commission is an administrative body of limited jurisdiction, having only the powers
expressly granted by statutes and reasonably incidental thereto.® The Commission has no authority
to declare or enforce any principle of law or equity.4 Likewise, the Commission also cannot grant
equitable relief.

Because the Commissi o npdveers are limited to what the legislature confers upon the

Commission, the Commission must review the enabling statute.® That statute limits
communications between the Commission and those outside the Commission regarding cases
pending before the Commission.

The statute allows communications regarding a pending case if the communication is done at
a public meeting, such as the Commi s s iregular genda meetings. It also lists steps parties
must follow to notify other parties should they engage in communication with the Commission
regarding the substance of a pending case when such communication is not made in a public forum.

Every subsection of § 386.210 RSMo pertains to communications involving the

Commission. The statute does not limit communications not involving the Commission.

With this statutory limitation in mind, the Commission can and will interpret the rules.” The

primary purpose of rule construction is to ascertain the intent of the rule.® The preamble of the rule
states its purpose is:
To set forth the standards to promote the public trust in the commission with regard to
pending filings and cases. This rule regulates communication between the
commission, technical advisory staff, and presiding officers, and anticipated patrties,
parties, agents of parties, and interested persons regarding substantive issues that
are not part of the evidentiary record (emphasis supplied).

Upon analysis of the Commission®& limited authority, the rulesé enabling statute, and the
preamble of the rules, the Commission concludes that the rules do not forbid the websites and
publications about which MLA complains. Subsection (15) of the ex parte rule provides for

potential remedies for failing to obey the Co mmi s seik |rnarteﬁrl$les.9

®See, e.g., State ex. rel. City of St. Louis v. Missouri Public Service Comm & #3,S.W.2d 393, 399 (Mo. Banc
1934); State ex. rel. Kansas City Transit, Inc. v. Public Service Commén, 406 S. W. 260. 5, 8
* See, e.g., Straube v. Bowling Green Gas Co., 227 S.W.2d 666,668-669 (Mo. 1950).

®See, e.g., State ex. rel. GS Technologies Operating Co., Inc. v. Public Service Comma, 116 S.W.3d 680,695
(Mo. App. 2003); American Petroleum Exchange v. Public Service Comm & 172 S.W.2d 952, 955 (M0.1943).

® Section 386.210 RSMo.

"See, e.g., State ex. rel. Hoffman v. Public Service Comm & 530 S.W.2d 434, 439 (Mo.App. 1975), rev@ on other
grounds, 550 S.W.2d 875 (Mo.App. 1977).

® See State ex. rel. Competitive Telecommunications v. Public Service C o0 m m,&86 S.W.2d 34, 39 (Mo.App. W.D.
1994).

® Commission Rule 4 CSR 240-4.020(15)(allowing the Commission to issue an order to show cause for
violations of subsections (3), (4), (5), (8), or (11) .

( Mo .
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Tellingly, the Commission listed no remedy for a violation of subsection (12). Thus,

subsection (12) of the rule is directory, not mandatory.10 Indeed, the word shall is found in virtually
every subsection of Commission Rule 4 CSR 240-4.020 except subsection (12). In other words, not
only does subsection (15) not give a remedy for a violation of subsection (12), subsection (12) does
not even forbid any certain behavior; classifying an action as improper is not equal to prohibiting
that action.

Subsection (14) of the rules specifically requires attorney misconduct. MLA, with no

supporting legal authority, simply states that subsection (14) applies also to non- attorneys.11 The

remedies for violations of subsection (14) are specifically limited to attorneys.12 Accordingly,
subsection (14) applies only to attorneys.

Although the Commi s s g powerds limited by statute, should the Commission have the power
to do what MLA requests, the Commission would have grave concerns about restricting speech
protected by The First Amendment of the United States Constitution and Article 1 of the Constitution of
The State of Missouri.*® Respondents and Staff have briefed those constitutional issues admirably,
and the Commission will not belabor the point with further discussion on it. And, finally, should it
have the power to do what MLA requests, the Commission doubts the equity of ordering Respondent
to edit its website when MLA itself apparently maintains its own website criticizing the proposed
Grain Belt project across northern Missouri. Respondents allege ML A publishes such a website,
and MLA, to date, has yet to deny the accusation.*

The Commission will dismiss the complaint.

THE COMMISSION ORDERS THAT:

1. The complaint is dismissed with prejudice.

2. The Data Center shall designate the complaint as public.
3. This order shall become effective on June 20, 2014.

4. This file shall be closed on June 21, 2014.

R. Kenney, Chm., Stoll, W. Kenney,
Hall, and Rupp, CC., concur.

Pridgin, Deputy Chief Regulatory Law Judge

Vgee, e.g., State v. Tisius, 92 S.W.2d 751, 770 (Mo. banc 2002)(stating that where a statute or rule does not state
what results will follow in the event of a failure to comply with its terms, the rule or statute is directory and not
mandatory.)

1 See Formal Complaint, p. 3 (filed March 11, 2014)(claiming that subsection 14(F) states that the attorney, and
thus in effect the parties to the case, have certain obligations).

2 Seeid. at fn. 9.

¥See, e.g., Central Hudson Gas & Electric Corp. v. Public Service C o0 mm &4i7,U.S. 557, 571-72 (in which the
Court struck down the New York Public Service Commission 6b&n on utility advertising due to the ban violating
The First and Fourteenth Amendments).

1 See, e.g., McAlister v. Strohmeyer, 395 S.W.2d 546, 554 (Mo.App. W.D. 2013)(stating that a litigant with
unclean hands generally is not entitled to equitable relief such as an injunction.) See Respondent& Motion to
Dismiss, p. 4 (filed April 14, 2014)(directing the reader to what appears to be MLAS svebsite in opposition of
Grain Belt®& proposed project, found by pointing a web browser to http://missourilandownersalliance.org/.
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In the Matter of Kansas City Power & Light
Company6 s ndrforlApproval of Demand-Side
Programs and for Authority to Establish A
Demand-Side Programs Investment
Mechanism

File No., FO-2014-0095
Tariff Nos. YE-2014-0286
YE-2014-0287
YE-2014-0288

N N N N N

ELECTRIC. 842. Planning and management. The Commission approved a stipulation and agreement to
change the provisions governing demand-side programs, which had resulted from an action nine years earlier,
and approved the filing of tariffs as described in the stipulation and agreement.

ORDER APPROVING STIPULATION AND AGREEMENT

Issue Date: June 5, 2014 Effective Date: June 15, 2014

On January 7, 2014, Kansas City Power & Light Company (KCP&L) applied to the
Commission for approval of Demand-Side Programs, and for authority to establish a Demand-Side
Investment Mechanism (DSIM) as contemplated by the Missouri Energy Efficiency Investment Act
(MEEIA) and the Commission6 dmplementing regulations. The Commission provided notice of
KCP&LO spplication and the following parties were allowed to intervene: Earth Island Institute d/b/a
Renew Missouri; Union Electric Company d/b/a Ameren Missouri; Missouri Department of Economic
Development 1 Division of Energy; The Empire District Electric Company; Sierra Club; Natural
Resources Defense Council (NRDC); Brightergy, LLC; MC Power Companies, Inc.; Missouri
Industrial Energy Consumers (MIEC); and Midwest Energy Consumers &Group (MECG). The
Commission adopted a procedural schedule with the intent to conduct a hearing to take evidence about
KCP&LG application.

On May 27, the Staff of the Commission, KCP&L, KCP&L Greater Missouri Operations
Company (GMO), the Division of Energy, NRDC, Sierra Club, and Renew Missouri filed a non-
unanimous stipulation and agreement to resolve all issues before the Commission. Empire, Ameren
Missouri, MECG, MIEC, MC Power, Brightergy, and Public Counsel are also parties to this case and did
not sign the stipulation and agreement. Public Counsel filed a statement on May 28 indicating it
supports the stipulation and agreement. The other non-signatory parties have not acted to oppose
the stipulation and agreement within seven days of its filing. Therefore, pursuant to
Commission Rule 4 CSR 240-2.115(2), the Commission will treat the stipulation and agreement as
unanimous.

The stipulation and agreement asks the Commission to approve twelve demand-side (MEEIA)
programs for KCP&LO simplementation. The stipulation and agreement also establishes a
$19,175,842 budget for the MEEIA programs and establishes annual energy and demand savings
targets. In addition, the stipulation and agreement would allow KCP&L to recover the cost of the
MEEIA programs by establishing a DSIM that would begin with the companyd #ugust 2014 billing.
KCP&L6 SVIEEIA plan would begin on July 6, 2014, or on the effective date of the implementing
tariffs, and would run until December 31, 2015. After completion of the MEEIA plan, evaluation,
measurement, and verification (EM&V) of the success of the plan will be conducted by an
independent consultant.
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As previously indicated, the stipulation and agreement provides that KCP&L& DSIM is to go into
effect in August 2014. That provision is inconsistent with a stipulation and agreement that the
Commission approved in 2005. That stipulation and agreement, which was approved in File No. EO-
2005-0329, would prevent KCP&L from seeking to use any single-issue rate mechanism, which would
include the proposed DSIM, until June 1, 2015.

Many of the signatories to the 2005 stipulation and agreement are also parties to this case and
have either signed, or have not opposed, the stipulation and agreement. The stipulation and
agreement represents that Staff and KCP&L have contacted the signatories to the 2005 stipulation and
agreement that are not parties to this case and states that Praxair, the City of Kansas City, and the
Missouri Joint Municipal Electric Utility Commission do not oppose allowing KCP&L to implement its
DSIM before June 1, 2015. No party to the 2005 stipulation and agreement has voiced any

opposition to early implementation of the DSIM.*

The Commission approved the 2005 stipulation and agreement because it independently
found there was competent and substantial evidence in the record to determine the agreement was in
the public interest. The parties in this case are essentially asking the Commission to modify the 2005
agreement, and the Commission must determine whether doing so is in the public interest. Because
the Commission has a duty to respond to changing circumstances to effectively regulate the utilities
within its statutory charge, and based on the record in this case, the Commission specifically finds
and concludes that allowing KCP&L to implement the proposed DSIM before June 1, 2015 is
appropriate.

When KCP&L filed its application in January, 2014, it also filed implementing tariffs. Two of
those tariffs currently carry an effective date of July 6, 2014, and the third was proposed to be
effective on June 1, 2015. The stipulation and agreement does not explicitly state what is to be
done with those tariffs. However, the stipulation and agreement sets forth sample tariffs that appear
to be inconsistent with the previously filed tariffs. Therefore, the Commission will reject the tariffs
that were issued on January 7, 2014, and KCP&L may file new tariffs consistent with the stipulation
and agreement.

After reviewing the stipulation and agreement, the Commission independently finds and
concludes that such stipulation and agreement is in the public interest and should be approved. Since
this stipulation and agreement is not opposed by any party and because some of the provisions of the
stipulation and agreement are time-sensitive, the Commission will make this order effective in ten days.

! The stipulation and agreement in this case, at page 13, states: fiStaff and KCP&L have contacted all
signatories to the Stipulation and Agreement ( GEPQ in File No. EO-2005-0329 ( GEP Signatories 0
explained the rider that Staff and KCP&L have agreed to as part of this settlement, and inquired of the CEP
Signatories as to their position to allow for the DSIM Rider to begin before June 1, 2015. The following CEP
Signatories, not parties to this case, have indicated they are not opposed to a DSIM Rider that begins before June
1, 2015; Praxair, City of Kansas City, Missouri, and Missouri Joint Municipal Electric Utility Commission.o
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THE COMMISSION ORDERS THAT:

1. The Stipulation and Agreement filed on May 27, 2014, is approved as a resolution
of the issues addressed in that stipulation and agreement. The signatory parties are ordered to comply
with the terms of the stipulation and agreement. A copy of the stipulation and agreement is
attached to this order, and is incorporated herein by reference.

2. The tariff sheets issued by Kansas City Power & Light Company under Tariff Nos. YE-
2014-0286, YE-2014-0287, and YE-2014-0288 are rejected.

3. Kansas City Power & Light Company may issue new tariffs consistent with the approved
stipulation and agreement.

4. The testimony of all withesses whose testimony was pre-filed in this case is received
into evidence.

5. This order shall become effective on June 15, 2014.

R. Kenney, Chm., Stoll, W. Kenney,
Hall, and Rupp, CC., concur.

Woodruff, Chief Regulatory Law Judge

NOTE: The Stipulation And Agreement in this case has not been published. If needed, this document is
available in the official case files of the Public Service Commission.
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In the Matter of )

Summit Natural Gas of Missourilnc . 6 s ) File No. GR-2014-0086
Filing of Revised Tariffs to Increase Its ) Tracking No. YG-2014-0285
Annual Revenues for Natural Gas Service )

EVIDENCE, PRACTICE AND PROCEDURE. 8§29. Discovery. The Commission may enforce discovery that

is within Athe practical reacho of the party served,

related entities.

ORDER GRANTING MOTION TO COMPEL
Issue Date: June 19, 2014 Effective Date: June 19, 2014

Staffé6 smotion to compel1 ( motiond seeks information from Summit Natural Gas of
Missouri, Inc. ( Summitd.) The information is reasonably calculated to lead to the discovery of
admissible evidence and is within Summi t @agctical ability to obtain.

Therefore, the Commission is granting the motion.

A. Background

In this action, the issue is the fproprietyd of pending tariffs. Tariffs are Summi t pdoposed
schedules of rates and terms governing natural gas service. The pending tariffs propose to
increase the price of natural gas for Summi t dustomers. The propriety of those tariffs includes

whether the increased rates are just and reasonable.’
To help the Commission® determine the tarif f grapriety, the parties have the right to

: 4
discovery.
Discovery before the Commission includes the devices available in circuit court for a civil

action, plus data requests.5 A data request is an informal written discovery device by which
parties, without counsel, exchange information and documents.® Data requests are enforceable by
the same means as civil discovery in circuit court.” Those means include a motion to compel. 8

Staff served Summit with data requests dated January 29,9 March 12, and May 2.
Summit served Staff with objections dated February 5, March 21, and May 12. The Commission
heard argument on the motion on June 13, 2014.

! Included in Staff Statement Describing Discovery Concern and Motion for Reconsideration, Electronic Filing
and Information System No. 49, filed on June 10, 2014.

2 Section 393.150.1, RSMo 2000.

J.B.C.v. S.H.C., 719 S.W.2d 866 (Mo. App., E.D. 1986).
4 CSR 240-2.090(2).

4 CSR 240-2.090(2).

4 CSR 240-2.090(2).

4 CSR 240-2.090(1).

Mo. Rule 61.01(g).

All dates are in 2014.
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B. Relevant or Reasonably Calculated

The data requests sought information about the finances of Summit and related entities.
Summit argues that such information is beyond the scope of discovery. The scope of discovery
includes more than admissible evidence.

Parties may obtain discovery regarding any matter, not privileged, that is relevant to the
subject matter involved in the pending action, whether it relates to the claim or defense of the party
seeking discovery or to the claim or defense of any other party [.] It is not ground for objection that
the information sought will be inadmissible at the trial if the information sought appears reasonably

calculated to lead to the discovery of admissible evidence. [10]
Staff has fthe burden of establishing relevance. B

In support of the motion, Staff cites case law discussing a regulated utilityd financial
status from the perspective of the utilityd swner.
[Clonsideration must be given to the actual equity owner in the
ratemaking process. [Case law] specifically approves the
Commission's consideration of the return to the finvestoro or fequity
owner. dhe use of a cost-of-capital approach as to the ultimate
shareholder seems totally consistent with that language. The
conscious and voluntary corporate business decision that resulted
in the hierarchy as exists here should not and cannot shield pertinent
financial data from the Commission's scrutiny just because the
ultimate owner does not provide the same service as the applicant
and is not regulated. Also, once the utility asks for higher rates, a
commission may inquire into the utility's capital structure and apply a
hypothetical construct. This capital structure was determined by the
management of the companies, not by the rate order of the
Commission. Despite the Company's contention that it is
operationally and financially independent from [its owners], it is
hard to believe a wholly owned subsidiary could be as

, , 12
autonomous as is here claimed. [ ]

That language supports the relevance of the information sought as to Summit and the related
corporations.13

19 Mo. Rule 56.01(b)(1).
11 Mo. Rule 56.01(b)(1), last sentence.

12 State ex rel. Associated Natural Gas Co. v. Pub. Serv. Comm'n of Missouri, 706 S.W.2d 870, 881 (Mo. App.,
W.D. 1985), (citations omitted).

13 That information includes financial reports, information on equity and debt, credit rating, capital structure,
projected earnings per share growth rate, regulatory environment, cost of capital, capital structure, internal
rate of return for investors direct and indirect, discounts, financial statements, and valuation of minority stock.
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Therefore, the Commission concludes that the information sought is reasonably calculated
to lead to the discovery of admissible evidence, and overrules Summi t objection.

C. Possession or Control
Summi t Oolgjections state in conclusory fashion that Summit does not have
possession, custody, or control of the information because the information is in the hands of
another person. But each such other person is either Summi t dwser or another closely related
entity. That fact refutes Summi t objections.
The Missouri Supreme Court has instructed that the essence of the fpossession, custody or

control @rinciple is practical ability to obtain.

Plaintiff misses the thrust of Rule 58.01(a). The rule is not limited to

documents only in the possession of a party. Instead, Rule 58.01(a)

provides that ffajny party may serve on another party a request (1) to

produce ... any designated documents ... which are in the

possession, custody or control of the party upon whom the request

is served .... ¢emphasis added). Our Rule 58.01(a) is identical to

Federal Rule of Civil Procedure 34(a). The fib]asic test of the rule is

6 antrol rather than custody or possession. (fThe true test is control

and not possession.0.)fi 6 @ntrol does not require that the party

have legal ownership or actual physical possession of the

documents at issue; rather, documents are considered to be under

a party's control when that party has the right, authority, or practical

ability, to obtain the documents from a non-party to the action. @A

court may require a party to produce documents held by a non-party

if the party has the fpractical ability to obtain the documents ...

irrespective of his legal entitlement to the documents.0;)( The

word 6éantrol 8 to be broadly construed....0.)In [a criminal action],

Missouri applied the ftontrold est in relation to discovery in a murder

case holding that it was error for the trial court to allow into evidence

a coat with bullet holes that had not been disclosed to the defense.
14
(]

14 Hancock v. Shook, 100 S.W.3d 786, 796-97 (Mo. 2003), (citations and footnote omitted).




SUMMIT NATURAL GAS OF MISSOURI, INC.

24 Mo. P.S.C. 3d 76

Missouri Supreme Court affirmed the exclusion from evidence of documents in the hands of a

non-party that the plaintiff had the fpractical ability to obtain.o™ In that case, the served party and
possessing non-party were unrelated individuals: a dairy farmer and a veterinarian.

Much more persuasive are the facts of this case. Here the served party is a regulated
utility and the possessing non-parties are owners of, or owned by, one another. The close
relation of the corporate entities showsd and Summit has not deniedd that Summit has the practical
ability to obtain the information sought. And Staff seeks no exclusion of evidence, only compliance

with discovery, as described under the case law cited.*®
The enforceable reach of discovery is the practical reach of the party served, so the
Commission will overrule the objection.

THE COMMISSION ORDERS THAT:

1. The motion to compel, set forth in the Staff Statement Describing Discovery Concern
and Motion for Reconsideration, is granted.

2. Summit Natural Gas of Missouri, Inc. shall comply with the discovery requests described
in the body of this order no later than June 20, 2014.

3. This order is effective immediately upon issuance.

R. Kenney, Chm., Stoll, W. Kenney
Hall, and Rupp, CC., concur.

Jordan, Senior Regulatory Law Judge

15 Hancock v. Shook, 100 S.W.3d 786, 797 (Mo. 2003).

16 It is true that plaintiff did not object to the discovery, but waiver was not the basis of either ruling, circuit court
or in the Missouri Supreme Court. Hancock v. Shook, 100 S.W.3d 786, 796-97 (Mo. 2003).
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In the Matter of the Assessment Against
the Public Utilities in the State of Missouri
for the Expenses of the Commission for the
Fiscal Year Commencing July 1, 2014

Case No, AQ-2014-0359

N N N

PUBLIC UTILITIES 87. Jurisdiction and powers of the State Commission. The Commission deducted the
unexpended balance of the Public Service Commission Fund from its estimated expenses for the coming year
and directs the assessment of the remaining amount against public utilities.

ASSESSMENT ORDER FOR FISCAL YEAR 2015

Issue Date: June 25, 2014 Effective Date: July 1, 2014

Pursuant to 386.370, RSMo 2000, the Commission estimates the expenses to be
incurred by it during the fiscal year commencing July 1, 2014. These expenses are reasonably
attributable to the regulation of public utilities as provided in Chapters 386, 392 and 393, RSMo and
amount to $20,796,307. Within that total, the Commission estimates the expenses directly
attributable to the regulation of the six groups of public utilities: electrical, gas, heating, water,
sewer and telephone, which total for all groups $11,618,704. In addition to the separately identified
costs for each utility group, the Commission estimates the amount of expenses that could not be
attributed directly to any utility group of $9,177,603.

The Commission estimates that the amount of Federal Gas Safety reimbursement will be
$550,000. The unexpended balance in the Public Service estimates its Fiscal Year 2015
Assessment to be $18,057,497. The unexpended sum is allocated as a deduction from the
estimated expenses of each utilities group listed above, in proportion to the groupd sgross
intrastate operating revenue as a percentage of all groups @ross intrastate operating revenue for
the calendar year of 2013, as provided by law. The reimbursement from the federal gas safety
program is deducted from the estimated expenses attributed to the gas utility group.

The Commission allocates to each utility group its directly attributable estimated expenses.
Additional common, administrative and other costs not directly attributable to any particular utility
group are assessed according to the group's proportion of the total gross intrastate operating
revenue of all utilities groups. Those amounts are set out with more specificity in documents located
on the Commissiond web page at http://www.psc.mo.gov.

The Commission fixes the amount so allocated to each such group of public utilities, net of
said estimated unexpended fund balance and federal reimbursement as follows:

Electric ....covvvveeeeeee. é $ 8,596,102
GasS .o, é $ 4,795,770
Steam/Heating ................ $ 353,735
Water & Sewer................. $ 2,614,218
Telephone.................. $ 1,697,672

LI ] £ | R é $18,057,497


http://www.psc.mo.gov/
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The Commission allocates a proportionate share of the $18,057,497 to each industry group
as indicated above. The amount allocated to each industry group is allotted to the companies within
that group. This allotment is accomplished according to the percentage of each individual
companyd gross intrastate operating revenues compared to the total gross intrastate operating
revenues for that group. The amount allotted to a company is the amount assessed to that
company.

The Budget and Fiscal Services Department of the Commission is hereby directed to
calculate the amount of such assessment against each public utility, and the Commission& Director
of Administration and Regulatory Policy shall render a statement of such assessment to each public
utility on or before July 1, 2014. The assessment shall be due and payable on or before July 15,
2014, or at the option of each public utility, it may be paid in equal quarterly installments on or
before July 15, 2014, October 15, 2014, January 15, 2015, and April 15, 2015. The Budget and
Fiscal Services Department shall deliver checks to the Director of Revenue the day they are
received.

All checks shall be made payable to the Director of Revenue, State of Missouri;
however, these checks must be sent to:

Missouri Public Service Commission

Budget and Fiscal Services Department

P.O. Box 360

Jefferson City, MO, 65102-0360

IT 1S ORDERED THAT:

1. The assessment for fiscal year 2015 shall be as set forth herein.

2. The Budget and Fiscal Services Department of the Commission shall calculate
the amount of such assessment against each public utility.

3. On behalf of the Commission, the Commissiond Director of Administration and

Regulatory Policy shall render a statement of such assessment to each public utility on or before July
1, 2014.

4, Each public utility shall pay its assessment as set forth herein.

5. The Budget and Fiscal Services Department shall deliver checks to the Director of
Revenue the day they are received.

6. This order shall become effective on July 1, 2014.

R. Kenney, Chm., Stoll, Hall, and Rupp, CC., concur.
W. Kenney absent.

Woodruff, Chief Regulatory Law Judge
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In the Matter of the Application of Union Electric
Company, d/b/a Ameren Missouri for Permission and
Approval and a Certificate of Public Convenience and
Necessity Authorizing it to Construct, Install, Own,
Operate, Maintain, and Otherwise Control and
Manage a Utility Waste Landfill and Related Facilities
At its Labadie Energy Center.

File No, EA-2012-0281

N N N N N N N

ELECTRIC. 83. Certificate of convenience and necessity. The Commission granted a certificate of
convenience and necessity to build a coal ash landfill. The Commission conditioned the order on the applicant
securing all necessary permits from the Missouri Department of Natural Resources but rejected other proposed
conditions as superfluous and unauthorized.

REPORT AND ORDER

Issue Date: July 2, 2014 Effective Date: July 17, 2014

APPEARANCES

James B. Lowery and Michael R. Tripp, Attorneys at Law, Smith Lewis, LLP, 111 S. 9th Street, Ste.
200, Columbia, Missouri 65205.
For Union Electric Company, d/b/a Ameren Missouri.

Nathan Williams, Deputy Staff Counsel, 200 Madison Street, Ste. 800, Jefferson City, Missouri
65102-0360.
For the Staff of the Missouri Public Service Commission.

Lewis R. Mills, Public Counsel, 200 Madison Street, Suite 650, Jefferson City, Missouri 65102-
2230.
For the Office of the Public Counsel and the Public.

Elizabeth J. Hubertz, Attorney at Law, Maxine |. Lipeles, Attorney at Law, Giles Howard, Sydney
Tonsfeldt, and Tamara Slater, Rule 13 Certified Law Students, Interdisciplinary Environmental Law
Clinic at Washington University School of Law, 1 Brookings Drive, Campus Box 1120, St. Louis,
Missouri 63130.

For Labadie Environmental Organization and Sierra Club.

CHIEE REGULATORY LAW JUDGE: Morris L. Woodruff

The Missouri Public Service Commission, having considered all the competent and substantial
evidence upon the whole record, makes the following findings of fact and conclusions of law. The
positions and arguments of all of the parties have been considered by the Commission in making this
decision. Failure to specifically address a piece of evidence, position, or argument of any party
does not indicate that the Commission has failed to consider relevant evidence, but indicates rather
that the omitted material was not dispositive of this decision.
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Summary
This order grants Union Electric Company, d/b/a Ameren Missour 3§ afplication for a certificate
of convenience and necessity to expand the boundaries of its Labadie Energy Center so that it can
construct and operate a utility waste landfill at that location.

Procedural History

On January 24, 2013, Ameren Missouri applied for a certificate of convenience and necessity
seeking authority to expand the boundaries of its Labadie Energy Center so that it can construct and
operate a utility waste landfill and conduct other plant-related operations at the site. The
Commission directed that notice of Ameren Missouri dilsng be sent to potentially interested parties
and directed that the public be notified of the filing. The Commission established February 22, 2013,
as the deadline for the filing of applications to intervene.

Labadie Environmental Organization (LEO) and Sierra Club filed a joint application to intervene
on February 22, 2013. The Commission granted that application to intervene on March 6, 2013, over
the objection of Ameren Missouri.

In compliance with the established procedural schedule, the parties prefiled multiple rounds of
testimony. In addition, the Commission held two local public hearings to collect testimony from
interested members of the public. The first local public hearing was held in Union, Missouri, on June
25, 2013. Because of the large public response at the first local public hearing, the Commission held a
second local public hearing in Washington, Missouri, on July 10, 2013. An evidentiary hearing was held
on March 31, April 1, and April 2, 2014. The parties filed initial post-hearing briefs on April 30, 2014,
with reply briefs filed on May 21, 2014.

Findings of Fact
The following facts (Numbers 1-17) are taken from the unanimous stipulation of facts filed by the

parties on March 25, 2014.

1. Union Electric Company is a Missouri corporation registered with the Missouri Secretary
of State and is in good standing to do business in Missouri as Ameren Missouri.

2. Ameren Missouri is a public utility, subject to the jurisdiction of the Missouri Public
Service Commission, which provides electric service in portions of the state of Missouri.

3. About 1.2 million Missourians obtain their retail electric service from Ameren Missouri.

4, Ameren Missouri is seeking Commission permission and approval, and a certificate

of convenience and necessity to expand the boundaries of its existing Labadie Energy Center, which
will allow it to construct, install, own, operate, maintain, and otherwise control and manage a utility
waste landfill and related facilities on approximately 813 acres of land adjoining its previously
certificated Labadie Energy Center site in Franklin County, Missouri

5. Ameren Missouri owns the approximately 813 acres of land that is described by metes
and bounds in Exhibit A attached to Ameren Missouri @pplication in this case.

6. Ameren paid about $6.9 million to acquire the approximately 813 acres of land.

7. As a public electric utility, Ameren Missouri has a duty to provide safe and adequate

electric service to those to whom it provides electric service.
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8. Among the generating plants Ameren Missouri owns is the Labadie Energy Center,
which can generate up to approximately 2.4 gigawatts (or 2,400 megawatts) of electricity.

9. Ameren Missouri OLabadie Energy Center is Ameren Missouri dasgest generating
plant.

10. To generate electricity at its Labadie Energy Center, Ameren Missouri converts
energy in coal into electricity. To do that, Ameren Missouri burns the coal to generate heat, which
is used to create steam that powers steam turbines that spin generators to produce electricity.

11. Coal combustion residuals, commonly known as coal ash, are byproducts of the
combustion of coal at power plants.

12. Ameren Missouri uses its Labadie Energy Center to generate electricity, except
when operational issues occur.

13. On average, Ameren Missouri 6Lsbadie Energy Center generates approximately
460,000 cubic yards (550,000 tons) of coal combustion residuals per year.

14. The estimated cost of the initial construction of the utility waste landfill, including the
first of four cells and monitoring wells, is $27 million.

15. As designed, Ameren Missouri o6estimated useful life of the four-cell utility waste
landfill is approximately 24 years.

16. All costs associated with the utility waste landfill and related facilities adjoining its Labadie
Energy Center that Ameren Missouri seeks to recover in rates will be subject to review by the
Commission and parties in the rate case where Ameren Missouri seeks to begin recovery of them.

17. Ameren Missouri agrees with the Commission explicitly stating in any order granting to
it a certificate of convenience and necessity for a utility waste landfill and related facilities adjoining its
Labadie Energy Center that the grant of the certificate does not predetermine ratemaking
treatment of the costs associated with the utility waste landfill and related facilities.

The Tartan Energy Standards
In evaluating applications for a certificate of convenience and necessity, the
Commission usually examines five criteria known as the Tartan Energy Standards, named after the

Commission case in which they were first listed.® Those criteria are: (1) there must be a need for
the service; (2) the applicant must be qualified to provide the proposed service; (3) the applicant must
have the financial ability to provide the service; (4) the applicant ésoposal must be economically
feasible; and (5) the service must promote the public interest. The Tartan case involved an
application to provide natural gas service to the public so the criteria refer to services. But the
Commission has applied the same criteria in evaluating applications for certificates to construct and
operate facilities. The Commission will use those criteria to organize this report and order.

Y In the Matter of the Application of Tartan Energy Company, L.C., d/b/a Southern Missouri Gas
Company, Report and Order, 3 Mo P.S.C. 3d 173, 177 (September 16, 1994). The Tartan Energy
decision cites an earlier Commission decision, In the Matter of the Application of Intercon Gas, Inc.,
Report and Order, 30 Mo. P.S.C. (N.S.) 554 (June 28, 1991). For that reason, the criteria are
sometimes referred to as the Intercon Gas standards. The Commission& Intercon Gas decision was
upheld by the Court of Appeals, but the court did not address the appropriateness of the standards.
State ex rel. Intercon Gas, Inc. v. Pub. Serv. Comma, 848 S.W.2d 593 (Mo. App. W.D. 1993).
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Is there a need for the proposed facility?

18. The Labadie Energy Center first began generating electricity in 1970. At that time, the
coal combustion byproducts, referred to as coal ash, were stored in an impoundment, referred to as
an ash pond, located near the generating facility. Additional ash ponds were constructed as older

ponds filled to capacity.2

19. Coal ash comes in two types. Bottom ash is heavy material that collects at the
bottom of the boiler, much as ash collects at the bottom of a fireplace. Fly ash is lighter material that is
collected as it is going up the smokestack. Currently the coal ash that is produced by burning coal is

collected, mixed with a large amount of water and sluiced into the ash ponds.3

20. Ameren Missouri d.a&badie Energy Center currently produces approximately 460,000
cubic yards (550,000 tons) of coal ash per year. If, as anticipated, the company installs a wet flue
gas desulphurization system i commonly called a fscrubberd - at the Labadie plant, the amount of

coal ash produced each year will increase by 140,000 tons.*
21. Ameren Missouri determined that the existing coal ash ponds will soon be filled to

capacity and that a new coal ash storage facility will be needed by approximately 2016.° The
proposed new coal ash landfill will have sufficient capacity to store the coal ash produced during the
approximately 24 year remaining life of the Labadie Energy Center.®

22.  All parties agree that if Ameren Missouri is to continue to produce electricity at its Labadie
Energy Center, it must put the coal ash somewhere. Sierra Club and LEO 6 witness conceded that

point at the hearing.”
23. While Sierra Club and LEO agree that the company fheeds to do something with the

large amount of coal waste its Labadie plant will generate over the next 24 years,c‘)8 they disagree with
Ameren Missouri @lan to build the coal ash landfill next to the Labadie Energy Center because the
proposed landfill would be in a flood plain and in a seismic impact zone. In addition, they are
concerned that the high groundwater table under the proposed coal ash landfill could lead to
contamination of the groundwater.

24, The Labadie Energy Center and the proposed coal ash landfill are located in the valley
of the Missouri river. The power plant and the existing ash ponds are built high enough to be outside

the 100-year flood plain of the river.’ The proposed coal ash landfill is within the 100-year flood
plain,10 and is within a seismic impact zone, meaning the area could be impacted by an earthquake.11

2 Giesmann Direct, Ex. 1, Page 2, Lines 15-20.
3 Transcript, Page 204, Lines 12-24.

4 Transcript, Page 102, Lines 7-15.

® Giesmann Direct, Ex. 1, Page 3, Lines 1-4.

6 Transcript, Page 215, Lines 19-23.

! Transcript, Page 517, Lines 13-19.

8 Intervenors Post-Hearing Reply Brief, Page 5.
o Transcript, Page 156, Lines 12-14.

19 pytrich Surrebuttal, Ex. 5, Pages 5-7.

Y putrich Surrebuttal, Ex. 5, Pages 8-9.
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25. The proposed coal ash landfill has been designed to handle both potential problems.
The landfill will be protected from flooding by a berm to an elevation of 488 feet, which is four feet higher

than the 100-year flood plain and 0.4 feet above the 500-year flood plain.> The berm will be further
protected by a fabric-formed concrete mat designed to protect the berm and thus the coal ash landfill

against flood erosion.*® Finally, the coal ash disposed in the landfill sets into a form that is essentially

a large block of concrete that would be impervious to flood erosion.**
26. The fact that the coal ash landfill will harden into what is essentially a large block of
concrete also means that it is not susceptible to earthquake damage. Such an earthquake might at

most crack the block of concrete.*®

27. The coal ash landfill is designed to keep the coal ash away from contact with
groundwater. The planned landfill includes a two-foot thick clay liner, which is then overlain by a HDPE
(high-density polyethylene) geomembrane liner. The liner is designed to be two feet above the natural
maximum groundwater level, except where there are leachate collection sumps, which are
designed to be lower than the overall landfill, so that any water running off the waste will gravitate into

the sumps.16 This design complies with Missouri Department of Natural Resources (MDNR) and

proposed federal environmental regulations.*’
28. Most significantly, MDNR has already determined that the proposed site is suitable for
construction of a coal ash landfill. As required by MDNR®& regulations, Ameren Missouri submitted a

Preliminary Site Investigation to MDNR in December 2008.® MDNR approved that Preliminary Site
Investigation in February 2009.'° After obtaining approval of the Preliminary Site Investigation, Ameren
Missouri submitted a Detailed Site Investigation to MDNR in May 2009.2° MDNR completed its review

of the Detailed Site Investigation and approved it in April 2011.%

29. Sierra Club and LEO assert that Ameren Missouri has not met its burden to prove that
the coal ash landfill is needed at this site because it failed to adequately evaluate other potential sites
that would be outside the flood plain and outside a seismic zone. Ameren Missouri evaluated other
potential sites sufficiently to determine that the cost to transport the coal ash made them a more
expensive alternative for disposal of the coal ash produced at its Labadie Energy Center. No party
has pointed to anything in any statute, MD N R éreggulations, or in the Commissiond gegulations
that would require Ameren Missouri to conduct a more detailed evaluation of other potential
disposal sites.

12 pytrich Surrebuttal, Ex. 5, Page 7, Lines 10-17.

13 putrich Surrebuttal, Ex. 5, Page 7, Lines 20-23.

14 Giesmann Surrebuttal, Ex. 2, Page 7, Lines 3-10.

15 Transcript, Page 236, Lines 10-19.

18 putrich Surrebuttal, Ex. 5, Page 11, Lines 5-19.

7 putrich Sur-Surrebuttal, Ex. 6, Page 2, Lines 3-7.

18 Giesmann Surrebuttal, Ex. 2, Page 5, Lines 15-19, and Schedule CJG-S8.
19 Giesmann Surrebuttal, Ex. 2, Page 5, Lines 19-20, and Schedule CJG-S9.
2 Giesmann Surrebuttal, Ex. 2, Page 5, Lines 20-22, and Schedule CJG-S10.
%1 Giesmann Surrebuttal, Ex. 2, Page 5, Lines 22-24, and Schedule CJG-S11.
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30. In 2004, Ameren Missouri commissioned a Utility Waste Landfill Feasibility Study from
Rietz and Jens, Inc., an engineering firm. That report, in describing general siting alternatives,
advised that any landfill site would need to be approved by MDNR and local zoning authorities. It also
warns that a utility waste landfill would likely be perceived as a public nuisance and would likely draw
public opposition. The report concludes:
Often the best location to site a new public nuisance is next to an existing nuisance.
In the case of a UWL (Utility Waste Landfill), the best siting location is probably
adjacent to the power plant that is generating the waste (ash) that will be disposed of
in the landfill. Siting the UWLs near the plants will also minimize the transportation

costs which is typically the single most expensive aspect of ash disposal.22
Ameren Missouri chose to take that advice and focused on siting the new coal ash landfill next to the
existing Labadie plant.

31. Ameren Missouri @ecision to focus its efforts on evaluating a site next to the Labadie
Energy Center is also reasonable from an economic perspective. As the Reitz and Jens report
indicated, it is expensive to transport ash off-site. The cost of disposing ash in an off-site landfill would
be nearly $100 million greater than disposal at an on-site landfill, costs that may eventually be

passed to ratepayers.23

32. Transporting the massive amount of coal ash generated at the Labadie Energy
Center to an off-site landfill would also create non-economic hazards. Transporting the ash off-site
would require that each day between 160 and 200 enclosed tanker trucks be driven on the roads

through the Labadie community, exposing local residents to the hazards of such heavy truck traffic.?*
33. Because the existing coal ash ponds and the proposed coal ash landfill are located in
the Missouri River Valley, they are in close contact with the river® alluvial aquifer. Sierra Club and LEO
are concerned that contamination from the coal ash ponds or the coal ash landfill could contaminate the
drinking water wells of residents near the site.
34. There is no system of groundwater monitoring wells surrounding the existing coal ash

ponds at Labadie,? and current regulations do not require the presence of such a monitoring system.26
MDNR regulations do require a system of groundwater monitoring wells to monitor the groundwater
around the proposed coal ash landfill. The groundwater monitoring network that Ameren Missouri
proposed as part of its construction permit application to MDNR meets or exceeds all MDNR regulatory
requirements, and has enough wells to detect any contamination on-site before such contamination

could move off-site.?’

2 Giesmann Surrebuttal, Ex. 2, Schedule CJG-S19, Pages 3 and 4.
% Giesmann Surrebuttal, Ex. 2, Pages 17 and 18.

24 Giesmann Sur-Surrebuttal, Ex. 3, Page 16, Lines 4-8.

s Transcript, Page 594, Lines 4-14.

% Transcript, Page 628, Lines 10-16.

%" Gass Surrebuttal, Ex. 10, Page 6, Lines 10-14.
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35. Franklin Countyd $ndependent Registered Professional Engineer reviewed Ameren
Missour s gvoundwater monitoring plan and recommended placement of additional monitoring wells
around the proposed coal ash landfill. Ameren Missouri responded by adding seven additional wells

to the monitoring network,?® and resubmitted the plan to MDNR for approval.29 Franklin County

and its engineer have now approved the revised groundwater monitoring pIan.30
36. The source of the groundwater immediately under the proposed coal ash landfill is

the Missouri River6é salluvial aquifer.31 The groundwater in the alluvial aquifer flows primarily

horizontally along with the flow of the river, rather than down into a lower strata.®* There are no
nearby drinking water wells that draw water from the alluvial aquifer. Indeed, MDNR would not permit a

well that drew drinking water from the alluvial aquifer.33

37. Drinking water wells in the area are located on the bluffs that overlook the river valley
and draw their water from the underlying bedrock aquifer, known as the Ozark Aquifer. Groundwater
from the Ozark Aquifer flows down from the bluffs, toward the river and up into the alluvial aquifer and

into the river itself.>*
38. If any contaminants from the coal ash landfill were to enter the alluvial aquifer, they

would be unlikely to migrate vertically down into the underlying Ozark Aquifer.35 If contaminants did
enter the Ozark Aquifer, they would be pushed toward the river and away from the drinking water wells

on the bluffs.3®

Is Ameren Missouri qualified to operate the proposed facility?

39. Ameren Missouri is a long-established public utility that provides electricity to
approximately 1.2 million Missourians. It has experience operating a vast network of electric generating
and transmission facilities. It currently operates a similar dry coal ash landfill at its Sioux generating

37
plant.

40. Before it can operate the proposed coal ash landfill, Ameren Missouri must obtain an
operating permit from MDNR. MDNR has the technical expertise to determine whether Ameren
Missouri qualifies for such a permit.

% Gass Supplemental, Ex. 12, Pages 3-4.

# Giesmann Supplemental, Ex. 4, Page 2, Lines 3-10.

% Giesmann Supplemental, Ex. 4, Page 4, Lines 7-11.

3 Transcript, Pages 182-183, Lines 24-25,1

32 Gass Sur-Surrebuttal, Ex. 11, Page 4, Lines 1-18.

8 Transcript, Page 183, Lines 11-15. See also, Gass Sur-Surrebuttal, Ex. 11, Pages 5-6, Lines 16- 21, 1-5.
3 Transcript, Pages 612-613, Lines 24-25, 1-7.

= Transcript, Page 601, Lines 20-25.

% Ex. 1000.

3 Transcript, Pages 206-207, Lines 23-25, 1-3.
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41. Sierra Club and LEO challenge Ameren Missour g g@alification to operate the proposed
coal ash landfill on three bases. First, they contend that Ameren Missouri has failed to ensure that
its existing coal ash ponds at Labadie are not contaminating the environment. Second, they point to
Ameren& handling of coal ash ponds at generating facilities in lllinois. Third, they contend that
Ameren Missouri has almost no experience in operating a dry coal ash landfill of the type they
propose to build at Labadie.

42. Sierra Club and LEO point to past seeps from the original unlined coal ash pond to
show that Ameren Missouri is not qualified to operate the proposed coal ash landfill. Indeed, such
seeps did exist as described in Ameren Missouri @gcember 20, 2011 Labadie NPDES (National
Pollutant Discharge Elimination System) permit reapplication, which is the company0 application for
a water pollution discharge permit. However, that application also explains that Ameren Missouri has

taken action to eliminate the seeps. 38 Specifically, Ameren Missouri eliminated the seeps in 2010 by

installing a 600 foot long and 10 foot deep slurry wall. >
43. Sierra Club and LEO also complain that Ameren Missouri has failed to voluntarily

monitor groundwater in the area of the existing coal ash ponds to check for contamination.*®  In the
future, MDNR may require Ameren Missouri to monitor groundwater around the existing coal ash
ponds, but there is no such requirement at this time.**

44, Ameren Missour § cdrporate parent, Ameren Corp., owns an affiliate, Ameren Energy
Resources (AER), that operates in lllinois and is responsible for coal ash ponds at several coal-fired
generating facilities in that state. In 2010, AER complied with the lllinois Environmental Protection

Agencyb IEPA) request42 to install groundwater monitoring systems at coal ash ponds at its
power generating facilities in lllinois. As a result of data revealed by that groundwater monitoring, the
IEPA issued Violation Notices to AER for four of its facilities. To date, no enforcement actions have

been taken by the IEPA.*® Sierra Club and LEO argue that these actions in lllinois demonstrate that
Ameren Missouri is not qualified to operate a coal ash landfill at Labadie.

45, In response to the actions taken by the IEPA, AER filed a petition with the lllinois
Pollution Control Board asking the board to promulgate site-specific rules to establish enforceable
deadlines, requirements and procedures to correct problems and close the sixteen ash ponds at
AER 6 facilities in lllinois. The lllinois authorities are currently considering those rules.**

46. Sierra Club and LEO also contend that because Ameren Missouri has little
experience in operating a coal ash landfill, it has not shown that it is qualified to operate such a
facility at Labadie. Ameren Missouri recently put the same type of coal ash landfill into operation at its

Sioux electric generating plant.45

%8 Exhibit 13.

3 Transcript, Page 164, Lines 3-5.

40 Transcript, Page 159, Lines 14-16.

4 Transcript, Pages 161-162, Lines 17-25, 1-13.

42 Transcript, Pages 390-393.

a3 King Surrebuttal, Ex. 9, Pages 6-7, Lines 6-16, 1-11.
. King Surrebuttal, Ex. 9, Pages 8-11.

s Transcript, Pages 206-207, Lines 23-25, 1-3.
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Does Ameren Missouri have the financial ability to construct and operate the facility?
47.  Ameren Missouri has already purchased the land needed to construct the facility and

anticipates it will cost about $27 million to build the first cell of the landfill.*® Ameren Missouri had
approximately $3.5 billion in operating revenues in calendar year 2013. It had approximately $803
million in operating income and $395 million in net income during the same period. The company plans
to fund construction of the landfill out of its existing treasury, which has approximately $800 million

available in a revolving credit arrangement.47

Is the proposed facility economically feasible?
48.  Because the cost of transporting coal ash increases with the distance that the ash must be

transported for disposal,48 there is really no question that, at least in the short- term, siting the coal ash

landfill next to the generating plant is the cheapest option.49 But Sierra Club and LEO assert that
Ameren Missour § eonomic evaluation of the relative cost of disposing of the coal ash at the on-site
landfill or transporting it to some other site is incomplete because Ameren Missouri does not account
for the possible cost to remediate environmental damage that may result from the existing coal ash

ponds and the proposed landfill.>®  Sierra Club and LEO 6 witness testified that it is possible to

guantify such potential costs, but, as a non-engineer, he did not attempt to do so.t

49, Most of Sierra Club and LEO 6 sontamination concerns are centered on the existing
coal ash ponds, one of which is unlined. Their witness conceded that a dry landfill of the sort Ameren
Missouri wants to build is preferable to a coal ash pond and would likely defer contamination from the

dry landfill for i gnerationsq although he believes such contamination would eventually occur.>? He
is concerned that because the proposed dry landfill is located close to the existing ash ponds, it might
be difficult to determine whether contamination is coming from the ponds, or from the landfill. As a

result, remediation costs might be higher than they would otherwise be.>® The witness does not offer
an opinion about how much those costs might be increased.

50. The existence or non-existence of environmental contamination emanating from the
existing coal ash ponds at the Labadie Energy Center is not before the Commission in this
proceeding. If Ameren Missouri faces remediation costs resulting from such contamination, it will face
those costs regardless of whether the new coal ash landfill is built at Labadie, or at some other
location. Any extra remediation costs that might result from locating the landfill near to the existing coal
ash ponds are likely to be dwarfed by the extra costs resulting from locating the landfill at a distance
from the Labadie Energy Center.

“® Giesmann Direct, Ex. 1, Page 7, Lines 13-15.

4 Transcript, Page 103, Lines 8-25.

8 Transcript, Page 102, Lines 3-6.

9 See, Giesmann Surrebuttal, Ex. 2, Pages 17-19.

* Norris Cross-Surrebuttal, Ex. 300, Page 6, Lines 11-20.

1 Transcript, Pages 579-581.

2 Transcript, Pages 577-579.

>3 Norris Cross-Surrebuttal, Ex. 300, Pages 7-8, Lines 9-23, 1-4.
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51. Ameren Missouri is self-insured and has supplementary insurance against specific
risks associated with its different types of plants, including those with a coal ash landfill.>*

Does construction and operation of the proposed facility promote the public interest?
52.  MDNR has already determined that the proposed site is suitable for construction of a
coal ash landfill. As required by MDNRG segulations, Ameren Missouri submitted a Preliminary Site

Investigation to MDNR in December 2008.>> MDNR approved that Preliminary Site Investigation in
February 2009.%°  After obtaining approval of the Preliminary Site Investigation, Ameren Missouri
submitted a Detailed Site Investigation to MDNR in May 2009.°” MDNR completed its review of the
Detailed Site Investigation and approved it in April 2011.°®

Conclusions of Law:

A. Ameren Missouri has applied for a certificate of convenience and necessity to expand the
boundaries of the Labadie Energy Center to provide enough room to construct and operate a utility
waste landfill. It makes that application pursuant to section 393.170, RSMo 2000.

B. Subsection 393.170.1, RSMo 2000 states fin]o gas corporation, electrical corporation,
water corporation or sewer corporation shall begin construction of a gas plant, electric plant, water
system or sewer system without first having obtained the permission and approval of the
commission. @mphasis added)

C. The utility waste landfill that Ameren Missouri proposes to build meets the definition of
electric plant found in subsection 386.020(14), RSMo (Supp. 2013), in that it will be feaal estate,
fixtures and personal property operated, controlled, owned, used, or to be used for or in connection
with or to facilitate the generation, transmission, distribution, sale or furnishing of electricity for light,
heat or power .0Therefore, Ameren Missouri must obtain the permission and approval of the
commission before expanding the boundary of the Labadie Energy Center to accommodate the
construction of the landfill.

D. Subsection 393.170.3, RSMo 2000 gives the Commission power to grant authority to
construct electric plant fiwhenever it shall after due hearing determine that such construction or such
exercise of the right, privilege or franchise is necessary or convenient for the public service. oThat
subsection also states fitlhe commission may by its order impose such condition or conditions as it
may deem reasonable and necessary. 0

4 Transcript, Page 198, Lines 15-24, Page 199, Lines 12-21.

> Giesmann Surrebuttal, Ex. 2, Page 5, Lines 15-19, and Schedule CJG-S8.
*% Giesmann Surrebuttal, Ex. 2, Page 5, Lines 19-20, and Schedule CJG-S9.
>7 Giesmann Surrebuttal, Ex. 2, Page 5, Lines 20-22, and Schedule CJG-S10.
%8 Giesmann Surrebuttal, Ex. 2, Page 5, Lines 22-24, and Schedule CJG-S11.
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E. The phrase fi @cessary or convenient does not require the new electric plant to be
fessential @r fabsolutely indispensable.0 Rather it is sufficient if the new plant would be an

improvement justifying its cost.”®

F. As the applicant, Ameren Missouri has the burden of proving the convenience or
necessity of the certificate by a preponderance of the evidence. 60
G. Ameren Missouri is required to dispose of coal ash in compliance with the

requirements of Chapter 260, RSMo 2000 and the implementing regulations promulgated by MDNR.
In particular, section 260.205, RSMo (Supp. 2013) requires Ameren Missouri to obtain an operating
permit from MDNR before it may operate a solid waste disposal area.

Decision:
Should the Commission grant Ameren Missouri the certificate it requests?

The Commission must grant Ameren Missouri éapplication for a certificate of convenience
and necessity if Ameren Missouri proves by a preponderance of the evidence that the authority it seeks
is fnecessary or convenient for the public service.0 In determining whether Ameren Missouri has met its
burden, the Commission will consider the previously described fAiTartan Energyd asdards.

First, is there a need for the proposed facility? The Labadie Energy Center will continue to
burn coal and it will continue to produce massive amounts of coal ash. The need to dispose of that
ash is undisputed, as is the eventual exhaustion of capacity in the existing ash ponds by
approximately 2016. Storing the ash in a landfill located close to the power plant where it is produced
will sharply reduce transportation costs and therefore is economically beneficial for Ameren Missouri
and its ratepayers who would ultimately pay such transportation costs.

Despite the economic advantage of locating the landfill next to the power plant, storing coal
ash in a landfill located in the Missouri Riverd $lood plain, in a seismic hazard zone, with a high
groundwater table, creates problems that might be avoided if the landfill were developed at some
other location. However, the landfill that Ameren Missouri proposes to build is designed to address
the problems that go along with the location. The landfill is protected from flooding to the 500 year flood
level by a reinforced berm. The coal ash will be stored in a dry form that is not subject to
significant earthquake damage. Finally, the dry coal ash will be separated from contact with
groundwater by a liner and an impermeable layer of clay. The Commission concludes there is a
need to construct the coal ash landfill.

Second, is Ameren Missouri qualified to operate the proposed coal ash landfill? Ameren
Missouri is a long-established electric utility with vast experience in operating an electric generation,
transmission and distribution system. It currently operates a similar coal ash landfill at one of its other
generating facilities. The criticisms that Sierra Club and LEO offer about Ameren Missouri @lsility to
operate the proposed coal ash landfill are unfounded. The Commission concludes Ameren
Missouri is qualified to operate the proposed coal ash landfill.

%9 State ex rel. Intercon Gas, Inc. v. Pub. Serv. Comma, 848 S.W.2d 593, 597 (Mo. App. W.D. 1993).

% In the Matter of the Application of KCP&L Greater Missouri Operations Company, Report and Order, 18 Mo.
P.S.C. 3d 469 ,494 (March 18, 2009)
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Third, does Ameren Missouri have the financial ability to construct and operate the proposed
coal ash landfill? Ameren Missouri has already purchased the land needed to construct the coal ash
landfill, and it has the financial resources needed to construct and operate the landfill out of its
existing treasury and income. The Commission concludes Ameren Missouri has the financial ability
to construct and operate the proposed coal ash landfill.

Fourth, is the proposed facility economically feasible? Because the cost of transporting the
coal ash to any other location is significant, storing the ash next to the generating facility is less
expensive than transporting it to some other location. Sierra Club and LEO argue that the long-term
costs resulting from the risk of storing the coal ash in the flood plain outweigh those short-term cost
savings. However, their long-term cost concerns are aimed at remediation costs that might be
associated with the existing coal ash ponds. If Ameren Missouri does incur any remediation costs
resulting from contamination emanating from those existing coal ash ponds, it will incur those costs
regardless of whether the new coal ash landfill is built on-site or at some other location. In contrast to
the existing coal ash ponds, one of which is unlined, the coal ash landfill is designed to store the ash in
a form, and in a manner, that will mitigate any concerns about contamination of the river and
groundwater. The Commission concludes the proposed coal ash landfill is economically feasible.

Fifth and finally, does the construction and operation of the proposed coal ash landfill
promote the public interest? It is clear that the coal ash generated by burning coal at the Labadie
Energy Center must be stored somewhere. From the regulatory economic standpoint most often
addressed by this Commission, the best location to construct the coal ash landfill is next to the
generating facility, thereby avoiding the extra costs needed to transport the ash to some other location.
However, Sierra Club and LEO 6 sriticisms of the proposed location are ultimately founded on
environmental rather than economic concerns.

Missouri state law does not give this Commission primary responsibility to address
environmental concerns or to enforce environmental laws. Instead, the General Assembly has
assigned that duty to MDNR. That department has reviewed the site Ameren Missouri has chosen for
its proposed landfill and has approved that site for the construction of the landfill despite its location in
a floodplain, in a seismic zone, with a high groundwater table.

The Commission has a responsibility to consider the public interest when deciding whether an
application for a certificate of public convenience and necessity should be granted. The public
interest includes concerns about the impact of the coal ash landfill on the environment and on public
health. However, the Commission recognizes that MDNR has the technical expertise needed to fully
evaluate the environmental and public health impacts of the coal ash landfill. For that reason, the
Commission will respect MD N R 6 anclusion that the proposed landfill, as designed, may be built
without significant danger to the environment or public health in the location Ameren Missouri has
chosen.
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After considering all the evidence offered in this case, including that the Labadie Energy
Center is Ameren Missouri Gaggest generator of electricity, that the existing coal ash ponds will be at
capacity by approximately 2016, that the coal ash must be deposited somewhere, that Ameren
Missouri already owns the land on which it proposes to build a landfill, and that MDNR and local
zoning authorities have approved the location and design of the proposed coal ash landfill, the
Commission concludes that approving Ameren Missouri @jsplication for a certificate of convenience
and necessity to expand the boundaries of its Labadie Energy Center to allow room to construct and
operate a coal ash landfill will promote the public interest.

Should the Commission impose any conditions on the granting of that certificate of
convenience and necessity?

Having determined that Ameren Missouri6 s@pplication for a certificate of convenience and
necessity should be granted, the Commission must determine whether any conditions should be
imposed on the granting of that certificate, as allowed by Subsection 393.170.3, RSMo 2000.

Sierra Club and LEO urge the Commission to impose five conditions on its approval of the
certificate of convenience and necessity. The first condition they propose is:

Before commencing construction of the landfill, Ameren must conduct comprehensive

groundwater monitoring at its existing coal ash ponds, with monitoring wells both

upgradient and downgradient from the ponds, and with both shallow and deep wells
pursuant to a monitoring plan approved by the Missouri Department of Natural

Resources (DNR), and submit a report containing all monitoring data and analyses to

the DNR and the Commission.

This proposed condition asks the Commission to compel MD N R @articipation in a groundwater
monitoring plan that MDNR has not required. The Commission does not have the statutory authority to
require MD N R 6esgagement in this process. Therefore, the Commission cannot and will not
impose the proposed condition.

The second condition proposed by Sierra Club and LEO is:

Ameren should not be able to charge, include in its rate, or in any other way recover

from ratepayers and members of the public costs attributable to environmental

damage caused by the landfill, including damage to the landfill, river and surrounding

area associated with flood events, damage to the landfill, river and surrounding area

associated with seismic action, and contamination of groundwater resources

associated with the existing ponds and/or landfill.

The Commission recognizes that coal ash is a by-product of coal generation, and storage of
the coal ash is part of that process. There are potential risks associated with any coal ash landfill. In
fact, there are potential risks associated with transporting coal ash to another facility via truck, barge,
or rail. It is inappropriate to make any determination regarding how to address those risks in future
rates at this time. Simply put, this Commission cannot bind future Commissions. Even if the
Commission were to impose such a condition in this order, a future Commission, looking at the issue
many years from now, or even next week, would be free to decide for itself whether Ameren Missouri
should be allowed to recover such costs. The Commission will notimpose the proposed condition.
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However, the Commission notes that throughout this case, Ameren Missouri has assured the
Commission that the proposed coal ash landfill does not pose a threat to the environment and that
environmental concerns are beyond the Commissiond gurview, despite the potential for financial
impact on the utility in the event of an environmental disaster at the proposed landfill. Thus, the
Commission suspects it would closely scrutinize any future request that remediation costs be included
in rates.

The third condition proposed by Sierra Club and LEO is:

Ameren shall be responsible for all costs in excess of its current estimate of costs to

construct and operate the proposed landfill and shall not be able to charge, include in

its rate, or in any other way recover any excess costs from ratepayers and members of

the public.
This proposed condition is inconsistent with Commission practice. Whether Ameren Missouri will be
allowed to recover the cost of constructing the coal ash landfill, as well as any determination of the
reasonableness of its cost to construct and operate the landfill, will be determined in a future rate case
in which the Commission will consider all relevant factors. The Commission will not impose the
proposed condition.

The fourth condition proposed by Sierra Club and LEO is:

Ameren must provide evidence of financial responsibility to remediate damage to, and

contamination caused by, the landfill after the formal post- closure period addressed

by DNR regulations.
The Commission believes this is a legitimate concern that directly implicates one of the
Commissiond &ey responsibilities: protecting Missouri ratepayers from excessive costs. While the
Commission recognizes the potential risk of storing coal ash in a coal ash landfill or by transporting it
via truck, barge, or rail, Ameren Missouri states that it is self-insured and carries supplemental
insurance specifically designed to protect against the potential risks associated with coal ash landfills.
Thus, imposition of this condition is not necessary.

The fifth and final condition proposed by Sierra Club and LEO is:

Ameren must comply with all applicable zoning, construction, operating, safety, and

environmental requirements, and all other applicable laws and regulations, including

filing with the Commission the following permits and licenses: (a) a Utility Waste

Landfill construction permit issued by the DNR; (b) compliance with all Franklin County

construction and zoning-related rules and regulations and the issuance of a zoning

permit by Franklin County allowing for the construction of the landfill at the proposed

location; (c) any required transportation and/or road permits; (d) and floodplain

development permits; and (e) any land disturbance or stormwater permits.61
This proposed condition is unnecessary. Ameren Missouri will be required to comply with all
applicable requirements, laws, and regulations whether or not the Commission makes that
compliance a condition for granting the certificate of convenience and necessity. Furthermore, there
is no need for the utility to file the otherwise required permits and licenses with the Commission. The
Commission will not impose the proposed condition.

®1 The five proposed conditions are quoted from Intervenors Bost-Hearing Reply Brief, Pages 18- 19.
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Staff proposes to condition the Commissiond approval of the certificate on Ameren Missouri
having obtained the necessary permits from MDNR for the landfill construction and land disturbance.
This condition is reasonable. Such permits are required before construction can start on the coal
ash landfill and Staff has an interest in knowing when those permits are obtained. The Commission
will include the condition recommended by Staff.

Staff also advises the Commission to add a statement that the granting of the
certificate is not a determination of the ratemaking treatment of the costs associated with the
landfill. Ameren Missouri accepts Staff6 secommendations and the Commission routinely includes
the statement recommended by Staff in orders granting certificates to remind all parties that
ratemaking decisions will be made in appropriate ratemaking cases. That statement will be included
in this order as well.

Commission orders are effective 30 days after issuance unless the Commission establishes
some other effective date for the order. Any requests for rehearing must be filed before the
effective date of the order, or no appeal is possible. Ameren Missouri has indicated it would like to
begin construction of the landfill as soon as it obtains the necessary permission from the
Commission and from MDNR. For that reason, the Commission will make this order effective in
fifteen days. That may allow Ameren Missouri to begin construction expeditiously, while affording
the other parties more than sufficient time to seek rehearing.

THE COMMISSION ORDERS THAT:

1. Union Electric Company, d/b/a Ameren Missouri is granted a certificate of public
convenience and necessity to expand the boundaries of its existing Labadie Energy Center to allow it
to construct and operate a utility waste landfill and related facilities and to conduct other plant-related
operations at the site.

2. The granting of this application is conditioned upon Union Electric Company, d/b/a
Ameren Missouri having obtained all necessary construction and land disturbance permits from the
Missouri Department of Natural Resources. Union Electric Company, d/b/a Ameren Missouri shall
notify the Commission when it has obtained the necessary construction and land disturbance
permits from the Missouri Department of Natural Resources by filing copies of those permits in this
file.

3. The granting of the certificate of convenience and necessity by this order is not a
determination of the ratemaking treatment of the costs associated with the coal ash landfill.
4, This report and order shall become effective on July 17, 2014.

R. Kenney, Chm., concurs with separate concurring opinion attached,
Stoll, W. Kenney, and Rupp, CC., concur,

Hall, C., concurs with separate concurring opinion to follow.

and certify compliance with the

provision of Section 536.080, RSMo

Dated at Jefferson City, Missouri, on
this 2" day of July, 2014.

NOTE: At the time of publication, no opinion of Commissioner Hall has been filed.
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BEHFORE THRUBLIC &RVICE COMIS3ON OFHESTATEOFMIS®URI

In the Matter of the Apgication of Union Eédric )
Company, d/b/a Ameren Missouri forPermission )
and Appoval and aCertificae of Public
Conenience and Necessity Authorizingit to
Construet, Install, Qvn, Operate, Maintain, and
Otherwise Cotrol and Manage a Utility Waste )
Landfill and Redted Fadlities At itsLabadie )
Erergy Center)

CaseNo.: EA2012-0281

N N

CONCURINGOPINION OF CFAIRMAN ROBERTS KENNEY

| concur in the Report and Order granting Ameren a certificae of convenience and necessty (CCN)
because, applying the five Tartan Ernargyl elements, Amreren has met its bur@n of proving that the utility

waste bndfill (UWL) it proposes to bud is "necessay or convenient for the public ervice"” | write
separately, however, to address faur pointsthat are of particular note.

Frst, the Commission unequivoally has the authority to consider environmental and pubic heath
concerns in analyzing whether to issue aCCN, iespedive of the involvenent of another state agency.
Seond, the Labadie Envionmental Organization's concerns are not unfounded; they are, in fad, valid
concerns that merit consiceration. Thid, | would have preferred to have seen proof of insurance covering the
very specific risk oflocating aUWLin a 100year flood plain that is prondo seisnic adivity. Fourth, | want to
emphasee that, while this Comission cannot bind a future Conmission, future requests to recover
remediation costs should beiewed with extraordinary care.

Introduction

Thefive standardsnnounced in Tartan Erergy were met inthis @se. Ameren will be burningcoal to
produce electricity. The byproducts must be stoed sormewhere. There is aneed for the srvice. Aneren, by
virtue of its experience and expertise as aprovider of eledric service, is qualified to provide the service.
Ameren has shown that ithas thefinancial ability to run the UWL and it is economicadly feasibe. Fnally, the
necessary disposl of the inevitaldy produced coal combustion esidualsis inthe public interest. But the
public interest analysis, in my estimation, does notend simgy with an announcement that the utlity has
satisfed the other four standards.

! In the Matter of the Application of Tartan Energy G., L.C, d/b/a SouthernMo. Gas Go., 3 Mo. P.SC 3d 173 177
(September 16, 1994), citing, In the Matter of the Application of Intercon Gas, Inc., 30 Mo. P.SC 554 (June 28,

1991), aff'd, Sate exrel Intercon Gas, Inc. v. Pub. Serv.Comm'n, 848 SW.2d 593 (Mo. Q. App. 1993).
*Mo. Rev. Stat.§ 393170.3 (2010).






